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P R E F A C E. 

IT is a melancholy Truth, that the improper penning 
or Execution of Wills creates a Multiplicity of Suits 
in the Courts at Weftminfter Hall : That this (hould be 
the Cafe cannpt be Matter of Surprize, wlien it is confi* 
dered that many Perfons who have very^duoufly and 
carefully laboured to accumulate Wealth, have negleded, 
almoft to the laft Moment of their Exiftence, to attend 
to the proper DiFpofal of it. When a fpeedy Diflblution 
is pronounced inevitable by the Phyfician, the difmayed 
Patient perhaps thinks ferioufly of making his Will, and 
if his Life is not too fuddenly terminated, it is then pre- 
pared and executed 5 but, on Account of the extreme 
Hafte in which it has been produced, fome of the ncceC- 
fary Forms may have been omitted;, or infurmountable 
Blunders may have been committed, which open a Field 
of Litigation for his furviving Relatives or Friends, 

Frudeixt Periods will not put off fo eflential a Bufinefe 
as that of making their Will till Death (hall aim l\is 
inexorable Shaft: They will confidef that fatal bodily 
Diforders too often affeft and impair the Underftanding; 
and though, according to the common Acceptation of 
the Terms, they may be oi found and difpofing Mind, (3c. 
they certainly will be lefs able to difpofe of their Property 
in the I^rry and Cotii^on of expiring Life, than when 
jcpmpofed in the. calm Moments of Health and Deli- 
beration. . " 

A 2 . Though 
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.Though moft Men arc anxious to acquire Wealth, 
they are in general extrertiely ignorant with regard to the 
X^w of Will* : They know not that a Will and a Deed 
have in fome Cafes a different Operation; and that if " tlrtre 
** are two Claiirfes m ^ Will fo totally repugnant to each 
** other that they, cannot ftand together, the lat^r ftmU 
" be Xeceived, apd the former rejcdcdj wherein it dtSers 
^] from a Deci^i for there, of two rq)ughant Claufes the 
^^ former fhall ftand *, which is owing to the different Na- 
*S tures of the two Inftrumentsj for the la/l Will and the 
** Jivjl Deed is always moft available in Law." This fiiigle 
Inftance, it is prefumed, will fufficiently point out . the 
Neceffity of acquiring a competent Knowledge of the t-avT 
of Wills : It is a Duty incumbent on tliofe poffeffed of 
Property, to learn, Hke faitliful Stcwaards, how to difpofe 
of that Property legally, and to the proper Objcds/ 

That wealthy ^Perforts ought always to have a Win by 
them diily made tod executed, cannot be contefted: . 
Without that neceffary Stepy their Conduft is highly cri- 
minal ; as Death may furprize them in a Moment, and 
deprive tlicm of the Ability to do that Juftice which the 
Laws of God and Man require of them. The Editor, 
. he humbly hopes, has given fuch Inftfudlions, in the fol-. 
lowing Sheets, as will enable his intelligent Readers to 
know and perform what fo effenf ially concerns them. 

He has endeavoured to ^Ve article Dircftions to Ex* 
ecutors-, Admlni^ftrators, Deviiees, and Legatees; and a 
full and diftind Account of the Law'is Difpofal of the- 
Eftates of thpfe who die Inteftate^ 
Gray'S'Inm 

Jan, I, 1796. INDEX, 
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I. De^ition of a WiU. 



A WILL Of tcftamcnt is defined to be « the \tpX de^ Whit h « • 
claration of a man's intentions of whathea;f//i to^|J^^^*** 
be performed after his death j" for a will or tcftament can- 
not take place till after the death of the teftator. Srvinh* 
p. ijf 5* Carik. 38, 

The perfon who makes a will or te^ment is called a Teftator and 
teftator \ he who dies without a will is termed an inteftate. jjj^ 

A will and teftament are not ftri£lly words of the fame win and 
meaning. A will is properly limited to land, and a tefta- teftsunent 
ment only to peribnal eftate; and the latter requires cxe-^.^^ f^- 
cutors, who are named, to ukc care and fee it performed.**^'** 
1 ^Injl. 111. Shep. Abr. p. 4. 

A gift of lands or tenements by will is called a dexd/e\ 
and the perfon to' whom they are given a devifee. 

In general, indeed, the words will and tejlament areSametlmet 
tifed indifcriminately : when they are to be underftood "^^^^^ 
otherwife, the context will fliew. ' / cnmiawBir* 

Wills difpofing of lands are regulated by feyeral afts of wills by 
parliament, and are a conveyance unknown to the old com*«Mnnionfaw 
mon law, which permitted a man only to difpote of his^^ ^•^"'^" 
goods or perfonal prbperty; but inacourfe of time the 
words became applied indifferently to a difpofition of land* 
or goods, which are frequently and continually diftributed ' 
and devifed at the feme time by the will. 

• A bequeft of goods and chattels is termed a legacy ^ arid 
^he perfon to whom they ^re bequeathed z, legatee. 

The devife of land by will is confidered as merdy aLanApur- 
Ipecies of conveyance; whence the following diftinftit]^ ^mak^ "^^ 
founded between fuch devifes and difpofitions of perfonal J^^n."** 
eftate, that a devife of a man*$ goods and perfonal. prO'^ 
perty will operate upon all fuch perfonal eftate as the 

B maker 
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maker of thjs. will dies poflbfled of, at whatever diffance of 
time he mav die after making the will : but a deyife of 
freehold lanas, or real eftate, will ' only operate on fucb 
eftates as were his at the time of executing and publiih- 
ing his^will } therefore lands pur«hafed sfter making tl^c 
will, caiinot pafs under any devife in that will, unleft it 
Ihall have been legally and formally republiihed fubfequent 
to the purchafe or contradl, the publication being con- 
fidered in law as madcing a new will. 

There arb two forts of wills or teftaments ; firft wriUen^ 
and fecondly uertal, or made by word of mouth. The 
latter is called a nuncupative will. 
Anuocu^ A nuncupative or verbal will is where the teftator, 
vcaS will ^^*^"* *"y writing, declares his will before a fufficient 
number of witneiTes, and this can extend only to ptrfonal 
e/late% for no real eftate can pafs by the will unlefs it is 
written and properly attefted. Thefe verbal wills were 
formerly more in ufe than they are at prefent, when the 
airt of writing is become more univerial. 

As thefe kind of wills are liable to great impofltions, 
and may occafion many perjuries, thev are not fo common 
as they formerly were : they are mucn difcountenanced by 
the ftatute 29 C Ily c. %, f. 19. (commonly called the Sta- 
tute of Frauds) which enafb, that, for the preventing; frau« 
dulent pradices. No nuncupative will ihall be goodwhere 
the eftate thereby bequeathed (hall exceed the vdue of 30/. 
Muft be ^^^ is no^ proved by the oaths of three witnefTes, at the 
>iovei by leaft, that were prefent at the making thereof, and bid by 
^^ "•*• the teftator to bear witnefe that fuch was his will, or to 
'•'^•- ^t efFea 

And by ftat. 4 Ann. c. tSyf. 14. it is declared. That all 
fuch witnefles, as are and ought to be allowed to be good 
witnefles upon trial at law by the laws and cuftoms of 
this realm, fhall be deemed good witneiTes to prove any 
nuncupative Will> or any thing relating thereto. 
And lA hit Nor unlefs fuch nuncupative will were made in the time 
laftfickiieis.of the laft ficknefs of the deceafed, and in the houfe of his 
or their habiutton or dwelling, or where he or ihe has 
)>een refident for ten days, or more,, next before the making 
of fuch will, except where fuch perfon was furprifed or 
taken fick, beipg from his own home, and died before he 
returned to the place of his or her dwelling. 29 C. //, 
0.3,/ 19- 

u That 
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'That after fix months paflT^c} after th^ fpealcing of tiiie Maft be 
ieftameotary words, no teftimpny fliajl W received to provp*<»»^?«* 
aiiy will nuncupative, except the faid teftioiony* or ^e^^*"'*"^* 
fubftance thereof, were committed to writing within fix 
V days ifter the making of th^ faid will, f, slQ. 

Nor fhall fuch will be proved till fourteen days after Not to be 
the death of the tcftator, nor till pro^efs hath firft iflued toP'^^^^^^^" 
call in the widow or next of kin to ponteft it Jf t^ey think jayf ^ 

proper* /I 2%. teftator*a 

No written will fhall be revoked or altered by any fub- jj»** 
fcquent nuncupative one, unlefs thp feme bej in the life- ^^^^* 
time of the teflator, reduced to writing, and by him read not tore- 
over and approved, and unlefs the fame be proved to have ^^^^ «>- 
been done by three witneflcs at the leaft, /, 22. . '**^*' '^"* 

But any foldicr, in aftual military fervice, or any mariner Soidien amd 
or feaman being at fea, mav difpofe of his "noveablesj^^J^i^^ 
wages, and perfonal ^ft^te, as before the making of this a^. ^hu aa. ^ 

It fhovid be particularly noticed, that this wi)l extends Obfenratlon 
only to perfonal eftate ; that the tedamentary words by °" **^^ 
which it is made muft be fpoken with an intent to be- ^irpeamf 
gpeath, not any loofe idle words in the fick perfon's ill- nuncopatiYe 
nefsi for he muft require the by-ftanders to bear witnefs^W*. 
of fuch his intention : that the will muft be made at home, 
among his family or friends, unlefs by unavoidable acci- 
dent, to prevent impofitions from ftrangers : that it muf^ 
be in his lafi ficknefs, for if he recovers he may alter hi$ 
difpofition, having time to make a written will: that i( 
muft not be proved after fix months from the making* un- 
lefs it were put in writing within fix days from that time; 
npr yet too haftily, as not till fourteen days after the death 
of the teftator, nor till legal notice hath been given to his 
widow or next of kin. 

It is properly remarked, by ISir William Blackftone, diat Further ob- 
lige legiflature has provided againft any frauds in fetting up J*"^S^®^,|. 
nuncupative wills, by fo numerous a train of requifites, that uLi 'uackl 
the thing itfelf is fallen into difufe, and is hardly everftone. 
hpard of, but in the only inftance where favour ought to 
be fliewn it, where the teftator is furprifed by fudden and ^ 
vijolent ficknefs. ^ 2 BlacA. Comm* £oi. 

11, Who are capable or incqpabU of making a Witt. 

All perfons are permitted by the laws of England to dif- AU perfont 
pofe of their property by will, unleft under fome fP^J^^^^^^^'^ 

B a pahibittdnj 
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prohibition; and fiich prohibitions are generally upon three 
accounts: Firft, for want of fufficient difcrerion in the 
perfon making the will; fecondly, for want of*fbfficient 
liberty and free will; and thirdly, on account of criminal 
conduft. 

In the firft clafs of prohibitions are confidcred. 

Infants. Infants, whofe difqualification arifes from' infahcy, or be* 

b^**^ Inf* t'"S ^P<lcr the age of twenty-one years, and is founded on the 

pJteffcaiwj!"PP°'^^ want of difcretion in perfons at fo early a period 

in law. of life, to difpofe of their property in a rational and proper 

. manner: on which account the law, in compaffion to the 

inferiority of their judgment, and to prevent their being 

feduceS by defigning perfons to difpofe of their eftates con-r 

. trary to their real intention, has ut'tei'ly difabled them from 

alienating their inheritance, till they are arrived at an age 

in which their underftanding may be prefumed to be more 

ripe and mature : it is therefore cnafted by the 34 H. VIIJ, 

r* ^, / 14, _that a will or teftament made of any lands, 

manors, tenements, or hereditaments, by a perfon under the 

age of twenty«one years, fhall not be taken to be good or 

eneflual in law. 

Maieinfanti Yet the law allows a male infant of the age of fourteen - 

^tf^^ years or upwards, and a female of twelve years or up- 

of twelve, wards, to make a will refpeSing only goods, money, and 

jnay difpofe Other 4)erfonal eftate : but as the ecclefiaftical court is the 

ofpcrfonal judge of every teftator's capacity, and decides on difputes . 

eftate J refpe<aing the validity of wills relating to perfonal eftates, 

the difcretion of the perfon making the will may be dif- 

puted there, and his capacity of devifing, whatever may ht 

his age. 2 BlacL Com. 497. 

But no qbjedion can be made to wills of infants above 

thefe ages diipofing of perfonal eftates, jnerely on account 

of their youth* 

Iwt not mi» No cuftom can be good to enable any perfons to make 

dcf tbok ^ ^iji f^fij^ the refpeftive ages of fourteen if males^ and 

^^ twelve if females. 

Age to be In pleading a will by an infant, a certain age muft be 
fieaded. ftated, to enable the court to judge whether it be an age 
of difcretion. 

In reckoning the age of an infent, the day of the birth 
muft be tJ^chaed. i Sid. 16%. 

If an infant hath attained to the laft day of fourteen or 
twelve years, the teftament by him or h6r in the very laft 
d^y of their feveral age^ aforefaid, is as good and lawful^ 
^ if the feme day Were already then expired, Smnb. xi. sr. 

By 
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By a will made with good advice, or by the affifiance of Gencniob^ 
a perfon fufEciently verfed in the law, the teftator's ^^^^^I'j^l^ 
may be given and difpofed of fo as not to leave the leaft^jfjj^ "** . 
room for difpute or litigation; yet if the will be not made 
with good advice, it may be attended with as bad confe*. 
quences as if the teftator had died inteftaie, and left his 
eftate to the difpofition of the law ; and this is obvious to 
every perfon who has been converfant with the books of 
report, or hath attended ^he courts of juftice; and it is ob- 
feryed by Sir William Blackftone, (in his Com, i, 7,) that 
an jgporance of the forms which the policy of the laws 
hath made necefl&ry for the wording of laft wills and tefta-. 
ments, and of the atteftation, muft be of dangerous confe- 
quence to fuch as compile their own teftaments without 
any aiSftance ; and that thofe who have attended the courts 
of juftice, are the beft witneffes of the confufion and dif- 
treffes that are thereby occafioned in families, and of the 
difficulties that arife in difcerning the true meaning of the 
teftator, or fometimes in' difcovering any meaning at all; 
fo that in the end his eftate may be vefted quite contrary to 
his intentions j becaufe he has perhaps omitted one or two 
formal words, which are neceflary to afceruin the fenfe 
with indifputable legal precifion, or has executed his will 
in the prefence of fewer witnefles than the law requires. 
l^ovela/sj 125, 

It hath been prefumcd, that where a will has been made 
contrary to the intereft and inclination of fome of the teC 
tator's family or relations, it may unknown to him have 
been deftroyed before his death, or concealed afterwards; 
and thereby notwithftanding the care he may have taken to 
difpofe of his eftate and efFeSs, the fame have been left to 
the difpofition of the law : for preventing fuch misfortune 
we may obferve Lord Coke's advice ; which is to make 
two parts of the will, and to leave one part thereof in the 
hands of a friend j either of which parts may be proved, 
and hereby the teftatbr's will may be fecured i and if he 
fhould have a mind to cancel it at any time before his death, 
this will in no wife prevent or hinder him from fo doing; 
no more than if there was only one part. For the can- 
celling of one part when the fame is done with an intention 
to deftroy the will, is as the cancelling of both, and a good 
revocation of the whole will. 3 Co. Rep, 36. 

Where the eftate and effects arc of any confiderablc ^ 

value,' 
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value) this method of mailing the will in two parts, aa4 
leaving one part thereof with a friend, is commonly ufcd. 

,An ideot^ or natural fool, is one who, notwithftanding 
be may be of lawful age to make a will, yet has fo little 
ienfe as to be unable to number to twenty, or to tell his 
age, or to anfwer any common queftions, by which means 
it ma^ plainly appear that be has not reafon to difcern 
what IS to his advantage or difadvantage} and who, fron^ 
his want of natural p^ts, is incapable of being informed or 
mftruded by any other; and fuch an ideot cannot, at anj 
time, make a will or teftament, nor difpofe either of his 
lands or goods. Law of Tejl.^u 4 Burn's EccUf Lawy 44, 
But a man is not an i4eot, who has any ^hmmering of 
re^on, fo that he can teU his aee, know his parents,' pc 
fuch like common matters. Fil2^. N. JBrev. 2^. 

And every perfon making a will is prefumed to be of 

Ibund undernanding, until the contrary be proved; fo that 

the proof lies on the other fide. Smnb. 72. SCo. 147. 

Perfbos Perfons grown childifb, either through old age or any 

SikOib itt&'oiity or diftemper, are during the continuance of fuch 

incapacity, incapable of making a wilK Sminb. p^ ii> / t* 

6Co.Jt^p.2Z' 
Infaneper- Mad folks or lunatics, during their m^dnefs or infanity, 
***^* cannot make a will or tcftament, nor difpofe of any thing 

thereby,, on account of their utter incapacity oif knowing 
what they are doing. The law requires, in the makers of 
wills, integrity, foundnefs, and fanity of mind, the health 
of the body only not being regarded. 

Upon proof of the teftator's infanity, a will has been fet 
aAd^ after forty years poileflion under it, and that to the 
pr^udice of a purchafer. 8 Fin. Air. 169. 

6ut if a mad perfon has intervals of calm reafon, and» 

during the time of fuch intervals, pofTefies a found and dif-> 

pofing memory and underftanding, he may make his wiU, 

which will be good in law. 4 Burn's EcqUJ. tawy 44. 

B«oomu)g lb If a perfon of found memory makes his will, and after« 

aitermaking wards' becomes infane, this is no revocation of the will; 

"• ^'^ yet a bill will not lie in the life-time of the lunatic, to 

eftablifh the teftimony of the witneft in perpeiuam rei 

memoriam to fuch a will. Godolph. a6. 4 Co. 126. 1 Vcrn. 

105. 

But difabilities of infancy^ infanity^ idiocy^ coverturp or 
dure/Sf if exifting at the time of making the will, render it 
abfdutely void, and it cannot be validated by any confirr 

yation 
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mation of die teftator, after th^ be removed, ii Mod. 

If any perfon attempts to call in queftion or overthrow 
ft. will, on account of any fuppbfed madneft, or want of 
memory in the teftatof^ he miift prove fitch impediment to 
have exifted previous to the date of the will* 

But perfons of mean underftanding andf capacities, or 
who are neither wife nor foolifh, but between both» even 
though they rather incline to the foolilk fort, are not (na^ 
pable of making their wills. 

A drunken man, when fo fiir intoxicated as to be deprived Dnrnkea 
of his reafon and underftanding, cannot make his will dur-P*>^^^ 
ing his drunkennefs ; for it is fequifite, when the teftator 
makes his will, that he (hould be of found memory and un* 
derftanding. Szdnb. p. ix^ f. i. 

Perfons who are born blind, deaf, and dumb, arc inca- Perfomborn 
pable of making a will, fo likewife are thofe who are only^y^ 'JSr* 
deaf and dumb by nature; unlefs it appears by fufHcieot 
arguments that iuch a perfon underibndeth what a will 
means, and that he hath a defire to make a will; for if he 
hath fuch underftanding and defire, then he may make his 
will by figns aad tokens. Law of Teft. 4 Burn's EccUf, 
taw, 54. 

Perfons born deaf, dumb, and blind, having never had 
the neceilary inlets of underftanding, muft unavoidably be 
too deficient to have any rational will of their own, and are 
incapable of difpoflng ot their property by will. 2 Blackm 
Com. 496. 

A blind perfon may make a nuncupative or verbal will, A bitaa 
by declaring his intentions before afufficient number (rf wit- P*'***^ 
nefles, and he may alfo make a will in writing, provided 
fuch will be read to. him before witnefies, and in their pre* 
fence acknowledged by him for his laft will ; but if a 
writing ihould be delivered to a blind man, and he not^ 
hearing the fame read, acknowledged it for his will, this 
would not be fufHcient ; for it might happen, that if h^ 
had heard it, he would not have acknowledged it for his' 
win. The beft method, therefore, in fuch a cafe, is, Aat 
the will be read over to the teftator, and approved by him, < 

in the prefence of all thefubfcribing witnefies; and al- 
though the law does not exprefsly require this regulation^ 
in tefpefl to the will of blind perfons, yet a court of juftice 
will demand fatisfa£bry -proof of fome kind, that the iden* 
tical will yi^ read over to him, though it was not in the 

prefence 



pfefeitce of the witndfles; it is therefore good pdicy tolec 
' all the fubfcribing witnefTes be prefenC at the reading over 
Tuch a will, as in cafe of any* difpute, which may be more 
likely In fuch exttaordiflary cirCumftahces, they wiHbe 
tnoft capable of afFordlng compleat fatisfaflion to the 
minds of a judge and jury. 4 Burtis EccUf. Law^ 55. 
One who The fame precautions, neceflary for authenticating a 
cannot read. Mijj^j ilian's Will, feem requifite in the cafe of a perfon who 
CanAot read ; for though the law, in other cafes, may pre- 
fume that the perfon who executes a will knows and ap- 
pMves the contents of it, yet that prefumption wiH ceafe 
where, through defefft of education, he cannot read, or is 
fiy ficknefs incapidtated to read the will at that time. Id. 
. " Uitder' the fecort* head of perfons difabled from making 
, a will, are thofe who have not fufficient liberty and free 
Will; married women come under this defcription. " 
Acmirtidd A married woman Hn law called a feme covert) is re-. 
^■'«"»«* ftrained and prevented from devifing any land or teal 
eftate whatfoever; being particularly excepted out of the 
aft of 34 and g^ HrVllL c. ^, enabling other perfons to 
difpofe of their lands and tenements by will ; and fhe can- 
not fttake itiy will, even of goods or perfonal eftate, with- 
out the licence or confent of her hufband : becaufe by the 
' law, as foon as a man and woman are married, all the 
^oods and perfoftal eftate of what nature foever, which the 
wife had at the time of the marriage, or may acquire after, 
" Belong to the^ hufband, by force of the marriage, which 
impowers him to make fuch part of them his own as are 
not abfolutely'Vefted in him immediatelyby the marriage; 
and therefore it would be art inconfiftency in the law to 
give her*^ power of defeating that rule, by bequeathing 
fhbfc goods and chattels to another*. 4 C(7. 51. 
May make a »Yet, by the licence Or confent of her hufband, (he may 
wUi or af^ ftyake a Will,=jindldifpofe of goods and other perfonal cffe<as; 
h^aSt ^*^^ ^^ ^^ therefore common for the hufband, previous to 
of her huf. his marriage, to covenant with the parents or friends of 
kaad. ^ the intended wife to allow her the licence or privilege of 
making a will, and to difpofe of money or legacies to ^ 
certain value, and to pay what fhe fhall appoint, not ex- 
ceeding fiich value; and in that cafe, if after the marriag?, 
und during the continuation of it, fhe. makes any writing, 
purporting to be her will, and difpofes 6f 4egaci^s to the 
value agreed on, though in flriftnefs of law fhe cann6t 
make a: will without her hufband, but otAyfomething like a 

willf 



^6o map malt a WilU 9 

tfitty yet this (hall be good as an appointment^ and the huf- ' 

band is bound by hi$ bond, agreement, or covenant, to 
allow the execution of it. ' 

* Such licence^ however, fays Sir William Blackftone, is Or an af- 
niiore properly an affent\ for unjefs it be given to the par-*^°*- 
ticular will in queftion, it will not be a complete tefta- 
raent, even though her huiband have previoufly given hep 
permiflion to make a will. 2 Com. 497. Str. 891. 

But fuch appointment or licence will be fufficient to 
bar the huft)and's general right of adminiftering to his 
wife's effects, and adminiftration fhall be granted to the 
l5erfon fhe fhall appoint, with fuch teftamentary paper an- 
nexed; li. 

If a married woman's hufband be banifhed beyond »fea Where the 
for life, fhe may make a will, and ad in every thing as if ^"^i"^** 
ihe was unmarried, or as if the hufband was dead. 2 Fer. ^^ ^ * 
104. 

The queen confort is exempted from any of the above* Queen c«n- 
mentioned reftri6lions: fhe may difpofe of her chattels by ^°'^* 
vill» M^ithout the confent of her hufband* Co. Litt. 133. 

It has been determined, that a married woman having Married w«. 
any pin-mbney or feparate maintenance, may bequeath her>^»'>>^i»s 
fevings out of fuch allowance by will, without any licence ^''^T^* 
or confent of her hufband. Prec. Chan, 44. ^u^ih oc 

And if fhe furvives him, fhall have it herfelf, and the ^^'^ ^« 
feme fhall not be liable to her hufband's debts. 4 5«r«* j ^"*"«'- 
Ecclef Lawj 49. 

If a woman fhall have madq any will before marriage, Makmg a 
*the fame can be of no elFeft after her marriage, that being ^ui before 
a revocation in laW, and entirely vacates the will. 4 Co, ™«T"g«- 
Rep. 602. Bro. Cha. Rep. 541, 544. '■ 

A will is rendered void which is made by a perfon in ReftraXat. 
confequence of any threats made ufe of to him, whereby 
he is induced, through fear of injury, to make fuch a will 
^s he would hot othcrwife have wifhed to do. 

Where it appeared that a man in his lafl ficknefs was 
pbliged^ to make his will, to procure quiet, from the ex- 
ttd<ne importunity of his wife, it was. held to have been 
mad< under rcflraint, and declared void. Sty. 427. 1 Ch. 
Rep. 6&. ^ 

But if the deflator afterwards, when there is no caufe of 
fear, fhall ratify and confirm his will, it will then be good 
in law. 4 Bum's Ecclef. Law^ 53. 

Criminal condu^ gccafxons a thard kind of difability. 

Q Traitors, 
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Traitors^ vrhofe lands and tenements, from thef corfi<^ 
miilion of the offence^ and goods and chattels from the 
time of conviction, are forfeited to the king, have no longer 
a property in either. 4 Bum's Ecclef Law^ 54. Smnb. 88. 
There is this difference between the forf^eiture of lands 
•n« «icr ^ ^^ eftatc^and the forfeiture of goods and chattels* The 
coffvladon. forfiitr has relation back to the time of the f2& committed^ 
fo as to* avoid all intermediate charges; the tdiier has no 
relation backward ; to that thofe only which a man hath at 
the time of conviction fhalt be forfeited ; therefore a traitor 
or felon may fell any of his chattels, real or perfonal, be- 
tween the faft andf convidion; yet if they are colhifiveljF 
parted with, merely to defraud the crown, the iaw (and 
particularly tbe ftatute 13 EHz* c. 5.) will reach them^ 
4 Black. Com. ^75, 388. 

A felon, lawfully convidled, cannot make a wilty of 
other difpofition of goods or lands, becaufe the law has 
difpofed thereof already, all his goods being forfeited to the 
king. Plow. 858. 

But a pardon reftores him to his former eftate and ca« 
pactty of making a wilk 

But Gavelkii^ knds are not forfeited for felony. lioib^ 
Gavel, yg. 
FeUdifetor A perfon who wilfully kills himftdf, called a Jdo dcji, 
has alfo forfeited his goods and chattels to the king; but 
lands and other real euates, devifed by him, are not fub^ 
jc& to forfeiture, a fuicide not being attainted as a felon* 
4 Blad. Com. 386. Plow. 261. 

Obftinately ttanding mute on arraignment, v^here a per- 
fon is indited for felony, an[K)unts to a conFeflion,. and will 
have the fame eiFed as if the prifoner had been conviSed 
by verdict or confeiHon of his crime. 4 BlaeL Com. 3^29; 
Gavelkind lands^ though the anceftor be hanged, are not 
forfeited for felony. , 

Outlawed perfons being out of the prote&ion of 
the laws, and their goods and chattels forfeited to the« 
king, they are confequentiy difabled to diipofe of their pei^ 
ibnal property, fo long as the outlawry, fubfifts; but of 
^eir lands they may wpofe by will, as they are not for- 
feited by the outlawry. 2 BlaeA. Com. 4^9. 

Papifts were, till lately^ under many difabilities in re* 
fyed to taking lands eidier by purchafe or defcent ; but 
noW9 by their ccfmplyiag with the ftatute of tS G. IH 
•^•60) and taking die^oath therein preferlbed, thofe dif« 
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abilities afe removed; ^nd'by the gi 6. II J^ c. 3s, va- 
rious other difabilities, to which they were fubjedt, like- 
Wife removed by their complying with this ftatute, and 
^king the oath herein prefcribed. 

iVn alipn being, by the laws of England, incapable of AiltnSf 
pofleffing any }ands or jreal eftates, cannot have any to dif- 
pofe of I but they may acquire a property in any perfonal 
eftate, as goods, ^f. and may bequeath them by wiU« 
I BlacA. Qfrn- 372- 

it is not material in what matter or ftufi| whetbe;* in In what Un^ 
paper pr parchment, nor in what language, whether i^^^^^Sj'i^r 
Jf/Uin, Fren^ht Duick, or any other tongue, or in whatJe*J^rit5e„^ 
hand or letters, whether in fecretary hand, Roman hand, 
pr court hand, or in any other hand, a will be written, fo 
that it be fair and legible, that it be read and underftood ; 
neither is it material whether the fame be written at largb 
or by notes or characters ufual or unufual, as XX. for 
twenty, or when (he figure t is ufed inftead of the letter 
j^. if it be ufual in the teftator's writing, or the likes for 
the will is good notwithftanding. So alio, if fome words 
)>e bmltted^ or improper fentence ufed, when the intent and 
meaning is apparent; as where a man fays, I make my 
wife of this my )aft will and teftament, leaving out the 
word executrix, yet the will is good ; and this (hall be un- 
derftood* But if it be fo done as it canhot be read ; or by 
reading, ^e mind of the teftator cannot be known, then 
fhe will is void and of no force, in like manner as a non* 
cupatiye will is when the words fpoken are fo ambiguous, 
obfcure, and uncertain, that thereby the meaning of the 
teftator c^nnpt be (^now^n or tindefftood^ Swin> part 4, 
/<». fiS. 

The legiflature (wifely confidering that a perfon might No damp 
be feized with a dangerous diibrder, at a confiderable dif-^^^y* 
tance (rom where any ftamps could be procured} has im^ 
pofed no ftamp-di^ty upon wills, till after the death of th^ 
teftator. 

III. If^iai fmyy or may not^ he difpofcd of by WUL 

Perfonal eftate, as goods and chattels of every defcrip- Perfonal 
tion» may be bequeathed by will : and not only thofe which cft«tc* 
a man poflefTes at the time of making his will, but diofe 
which he may afterwards acquire, will 2fo pals. 

C % Things 
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Thiagt in Things in adlion, as debts and other monies, &€• due tn 

z€tioiu a man, but not in his poflefEbn, being perfonal property^ 

may be difpofed of by will, though by the common law 

they cannot be granted by deed in the party's life-time. 

Peri. 51 u 

A leafe for any number of years determinable upon a 
life or lives, that is, if fuch or fuch perfons live fo long, 
or a leafe for 500 or 1000 years; or any other term abfo- 
lute, may be given and difpofed of by vtrill, and are part of 
a man's perfonal eftate. 
Corn grow- Corn growing on the land of tenants for life, &c. at the 
««• time of his deceafe, may be bequeathed by will. 

Bower And by the 20 H, III, c. 2, the dower-crops of widows 

crop*. g,ay jj^ jji^g manner be bequeathed. 

Bonds and obligations, and the like ; and in general what* 

ever will go to the executor of the deceafed, in right of 

his executorfliip, will pafs by the teltator's will. Perk. 527. 

Incumbent By 20 H. VIII, c, 1 1, if the parfon or incumbent of a 

'f*his*dte ^^^''^Sj ^^0^^ his death, has caufed any of his glebe lands 

t© be manured and fown at his own expence, with any 

corn or grain, he may by his will devife fuch corn* and all 

the profit of it, growing on the glebe land fo manured and 

fown: and if a man is poiTefled of land for the term of his 

• life only, and the land after his death defcends to his heir, 

^ yet he may devife the corn growing on the land at the time 

of his death, away from the heir, to fome other perfon^ 

although he has it not in his power to devife the lan4 

whereon it grows. 

Lands bcid Where a man has lands in right of his wife, and fows , 

in right of theni with corn,* he may devife the corn growing on the 

* ^* ^* hnds at his death, andsthe devife is good, and the wife, though 

entitled to the land, ihall not have the corn. If a man 

thus pofTefTed of lands in right of his wife, lets them to 

another who fows the ground, and afterwards the wife 

dies, the corn not being ripe, yet in this cafe the pcrfon to 

whom the lands were let is entitled to the corn, and may 

devife it notwithftanding his eftate and intereft in th^ land 

is determined. 

The latter If the dates appear to the wills or codicils, the latter 

vai}.'°'^'*' ^^^^ ^^ always to prevail, and revoke the former; as alfo 

the latter codicil, as far only as it is contradiftory to the 

former j but as far as the codicils are not contradi<^ory) 

they are allowed to be both in force. 

But 
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But where two wills are made, and neither of them Two wUit 
dated, the maker is declared to have died inteftate, it being >»' <Jated, 
impoffible to afceitain which was the laft will. 

As to real eftate, by ftatute 34 & 35 H. VIII, c. ^RealcfUte. 
«nd by virtue of the ftatute 12 C. Ily c. 25, all perfons (ex- 
cept married women, iofapts, ideots, and perfons of nonfane 
memory) are empowered to difpofe by will in writing of 
the whole of their landed propcTrty (except their copyhold 
tenements) to whom they think fit, unlefs it be to bodies 
corporate j and that even to the total difinherifon of thct. 
heir at law, notwithftanding tliat erroneous opinion which 
fomc entertain of the neceffity of leaving the heir a (hil- 
ling, or fome other exprefs legacy, in order to difinherit 
him efFeSually. 2 Black. Com. 375, 376. 

Thus has the legiflature enabled perfons to difpoie of 
their landed property to any perfon or perfons, except it be 
to bodies corporate. 

The ftatute indeed does not extend to lands, &c, within Eft'itescon* 
any of our colonies or plantations; to which a6ts of par-P"**™*^^ 
liament do not extend, unlefs where they are particularly ^^"'^ 
named. 2 Peere WiL 75. 

But if the lands be ntuated in England, the will muft be 
publifhed conformably to this' ftatute, though it be made 
abroad. Jbid* 291. 

And as to freehold eftates held by one perfon during the Eftate for 
life of another, ftyled eftates per auter vUy or for the term ^<*^**"'* 
of another's life, thofe arc alfo devifable by will, by 29 ^* ^ 
C//, c.3,/12. 

But no provifion being yet made with refped to copy- 
hold eftates, the power of devifing is now indireftly exer- 
cifed over thofe by an application of the d6£lrine of ufes • 

fimilar to that which- was anciently reforted to in refpeft 
to freehold lands ; for the praftice is to furrender to the 
ufe of the owner's laft will, and on this furrender the will 
operates as a declaration of the ufe and not as a devife of 
the land itfelf. 

Copyhold eftates, or eftates held by the copy of court- Copyhold 
roll, are not devifable, they being excepted out of the ftatute *^*^'- 
29 C. II, c. 24, which by converting all other eftates into 
focage tenure rendered them devifable by the ftatute of 
wills. 

If I give " my whole ejlatey* or ** all my eftate red and A devife by 
per/onaly" to my wife, or any other, they paying legacies J^^*^'. 
and debts, my debts beiiig 20I. and my pcrfonal eftate butciutc.'* 

5I they 



jfl* they (hall have the whole of my landsy by the word^ 
^ my whole tfidtei^ or « all my ejht^j real and pcrfonqi'i^ 
for in common acceptance diele words are e^^tended to 
land. And the forpier ruIC) where a perfon is tq pay a 
fum in grofs, applies her^, they being to pay my debts. 
A devife of all hix eftaU whatfceycr comprehends alt that, 
a man has, real or perfona], land, money, goods, or pther 
property whatever: provided in all the above cafes that; 
the will is duly executed, and attefted by three witnefles^ 
fo as to pafs land. And vt^iece there is a furrender to the 
ufe of his will, which is rendered neceflary by the cuftoms 
of the feveral manors> a copyhold eftat^ will faH under the 
|ame conftrudion. 
prviie I^ I giyc \2Lnii to John and Robert, tmd their hars^ 

making John and jf^obert will be joint-tenants, 'and the furvivoi* 
^"^l^' or longer liver of them Ihall have the lands in fee-fimplei 
^^^ And it is the fame if I give them to three or more perfons| 
the heirs of the perfon pr perifoni firft dying not being en- 
titled to any thing, and the perfons dying not being entitled 
to difpofe of any part by their will, the furviyor by law 
taking the whole. But if I give land to two or more per- 
fons, and their heirs, ia be equally divided' ^wccn them^ 
this will make them tenants in common: each perfon's 
moiety or (hare of the eftate defcending to his own heirs 
refpe^ively, and being devifable by wiU, not furviying to 
the other. It is proper therefore in all wills, when this 
latter eftate is meant to be given, (and which is generally 
the cafe where land is given to two or more) to. add the 
words ^^ to hold as tenants in common, and not as joint- 
tenants," which prevents^ a poffibility of doubt taking place. 
l^ftate^^t^U In dfcds^ the legal and neceflary words to create an 
eftate-tail are, " To John Mills, and the heirs of his body ;" 
which both in deeds and wills give an eftate-tail. But 
here alfo the rule formerly laid down will hold good ; that 
the intention of the maker of the will fupplies the want of 
thofe words in particular cafes. Though a man is not 
permitted by his will to dired an inheritance to defcend 
againft the pofitive rules of law. 
T^rms by The words fn a will whereby perfons may take an eftate 
which an |j, fce-fimple, (ee-tail, or for term of life only, are various; 
ftc-fimple, as in the cordlruftion of wiUs, which are to be fo favourably 
fee.caii, or expounded as to purfue if poifible the will of the teftator, 
^'^•«»yas has lately been mentioned, the law many times difpenfes 
"• vwth. the want of words in devifes that are abiolutely re- 
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^uifite in all other inftruments; wherefore a fee may be 
conveyed without words of inheritance, and an eftate tail 
without words of procreation. 

The ufual words for conveying a fee-fimpdey either bv 
deed or wiU« are, heirs and affigns far cvtT\ but by a devite 
to a man for ever, or to one and his affigns for ever, or to 
one in fee-iimple, the devifee hath an eftate of inheritance^ 
although the devifor hath omitted the legal words of in- 
heritance. 2 Black. Com. 108, 381. 

And a devife of all the reft, reiidue, and remainder of the 
devifor's lands, keredtiamtntSy goods, chattels, and perfonal 
eftate, ^ his legacies and funeral expences being ihereoui 
paid,** was held to. convey the fee of all the devtfor's real 
eftate; as that by the words of this devife all the legatees 
may call on the devifee for their demands; and therefor^ 
it muft be taken to have been the devifor's intention to 
give the devifee wherewithal to pay them. - 

And it was iaidf That fuch is the rule of law, that un- 
Ids fome words are ufed which the law confiders fufficienc 
to carry a fee, the devifee can only take an eftate for life^ 
though indeed flight expreffions are fuflicient to pafs the 
InheritaQce^ where the court think that fuch is thedevifor^s 
intention. 

No technical words are neceflary in a wiil to give a fee^ 
but if any words are inferted to effeduate which it is ne- 
ceflary that a fee fliould pais, that is fufficient. On the 
words of this will there can be no doubt : the teftator firft 
bequeathed a leafehold eftate to his fifter for the rejidut of 
iht Urnh and afterwards devifed << all the reft, refidue» and 
remainder, of His lands, kertditamentSj and perfonal eftate," 
to the fame perfon; he clearly therefore intended to give 
by this devife, every thing which he had not before dif- 
pofed of. Then follow the words <^ my legacies and fu- 
neral expences being thereout paid," which of themfelves 
are fufficient to pafs the fee. 3 Durnf. & Ea/i^ 356. 

An eftate tail, the ufual words for creating it, either Eftate-talU^ 
by deed or will, are,' the heirs of the body of the grantee, 
or devifee; as fuppofe it to be created by will, I give and 
devife to J. S^ (or whoever he may be) and the heirs of his 
body ; but in a will an eftate tail may be created by a 
devife to a man and his children; or to a man and his 
feed, though the word of procreation, vi^z, iody^ be omitted. 
And under a devife to " A for life, and after his deceafe <^ 
Mn4 amongji his iffue^ and in default of ijfue^' then over 

4 to 
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to others named in the will, A. takes an eftate tail. Giiff* ' 
an fViilsj 2 Black. Com. 11^. 

If I give lands to a man and his heirs male for ever^ - 
this is adjudged to be eftate tail. 

In a will, iffue is either a word of purchafe or limitation^ 
as will heft efFedluate the devifor's intention. Therefore 
where A. devifed his eftate to his two daughters, equally 
to be divided between them, viz. one moiety to one and 
her heirs, and the other moiety to the other for life, and 
after her deceafe to the iffue of her body and their heirs for 
every and fhe had one child living at the time of the devife^ 
the fecond took only an eftate for life, with remainder to 
her children as purchafers. 3 Durnf £1? Eafi^ 83. Trin* 

Xftitefor An eftate for life may be; as where the eftate was li-* 
^ mited by will to A. for life, remainder to his firft and other 

fons in tail male, <' remainder to the ufe of all and every 
the daughters, &c, as tenants in common, and in default 
of fuch iffiUj to the ufe of the right heirs of the devifor* 
I After the death of A: without any fon, an only daughter 
was held to take only an eftate for life. And where a dc- 
vife was of real and perfonal eftate, to the wife for life, 
remainder to the teftator's fon R. R. and his iffue lawfully 
begotten, to be divided as he fhoLl think fit \ and if he 
Jhould d^e without iffue^ remainder over^ it was held that 
R,, R. took only an eftate for life. — That he had a power 
to divide ; but if he did not fo, there was an intereft in his 
children that would entitle them to an equal divifion. 3 Durf* 
& Eafty 83. Hay v. The Earl of Coventry, 

Where the devife be to a man and his affigns, without 

annexing the words of perpetuity, the devifee fliall take 

only an eftate for life. 2 Black. Com, 108. 

An eftate By a will, an eftate may pafs by mere implication, with- 

pafljng by Qyj. ^ny exprcfs words to dire6l its courfe. As, where A. 

m$ icauon. ^gyjcg^j i^jjjg ^Q j^lg jjgjj. a^ ja^^ ^^^y. if^^ ^^^^ of his wife: 

here, though no eftate is given to the wife in exprefs termsy 
yet flie fhail have an eftate for life by implication j for the 
intent of the teftator, is clearly to poftpone the heir till 
after her death} and, if fhe does not take it, nobody elfe 
can. So alfo, where a devife is of black-acre to A. and of 
white-acre to B. in tail, and if they both die without iffue, 
then to C. in fee: here A. and B. hzwe crofs remainders 
by implication, and on the failure of either's ifTu^, the other 
«r his iOiie ih4l i^]s^^ the vhghi %jxi C«'$ reaiaWer over 

ihall 



iShaH be pqftponed tail the. iiltie of both fliall fkiK But^ to 
zwyid conCutba, no fuch crofs remaiiiders are allowed be« 
iween more th^ two devifees : and, in general, where any 
Implicathnis are allowed, they nuift be fuch as are ntctffaiy 
^ at leaft \xv^^ probable) and not texsiAj poJp.blt\m^^ 
cations, a Madt, Com. 381. 

Where it is intended a man AouM have only an eftatet^raal wprjs 
for life, die ufual methcri both in deeds and wills, is, toJ>^^*=^^^^y;^ 
convey die eftate by the^words during the term of his »<i-fofjift! * 
tunallifey and then forpreferving contingent remainders, 
to conirey Or devife the ilune to truftees* w itfa refped to 
deviicSy'diough an exprefs eftate, for life be given to tbe 
anoopftior, with a limitation to tbe heir or heirs of his body, 
or his iflue, yet regularly the anceft(^ takes an dlate tail; 

. and if adevife be to one for life, and afterwards a limi- 
tation, either immediate or mediate, to tbe heirs of his 
body, die devifee takes an eftate tail, whereby a father, if 
not prevented, may (ecure the eftate to himfelf, and deprive - 
'his children tha-eof. i Co. Rip. 99. Burr. Manf. 1631. 

In order to 'prevent any impofition in refpeft to the dif« Difpofal of 
po&l of lands to charitable ufes, which might arife in a |?"jj^°^j^j ' 
.teftator's laft hours, and in feme meafure from juft poli- 
tical principles to reftrain devifes in mortmain, or the top « 
great accumulation of land In hands where it lies dead, 
and not fubjeiSt to change pofTeiTors, it is provided by an 
a£l: of 9 G« //, r. 36, (called the ftatute of Mortmain) that 
no manors, lands, tenements, rents,* ad vowfons, or other* 
hereditaments, corporeal or incorporeal, whatfoever, nor 
any fum or fums of money, goods, chattels, ftocks in the 
public funds, fecurities for money, or any other perfonal 
eftate whatfoever, io be laid out or difpojid of in th^ pur^ 
ekaj'e of any lands^ tenenunlSy or hcreditamentSy ihall be 
given, limited, or appointed by will^ to any perfon or per- 

, fons, bodies politic or corporate or oth^rwife, ^br any 
eflate ^r intcrejl whatfotvtr^ or. any ways charged or in'* 
cumbered by any perfon or perfons whatfoever ^ tn,tru/i or 
for the benefit of any charitable ufe whatfotver\ but fuch 
gifts (hall be by deed indented, fealed and delivered in th^ 
prefence o^ two or more credible witneiTes twelve calendar 
months at kajl before the death of fuch donor, and be in* 
rolled in the high court of , chancery within^ calendar 
months after execution, and the fame to take.effe& iai** ^ 
mediately after the execution for the charitable 'ufe in-* 
tended, and be without any power of revacatioii» refirtva- 

X) tioi^ 
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tion, or truft for the benefit of the donor. And all gifts / 
and appointments whatfoevcr of any lands^ lenenuntSf or 
other hereditaments^ or of any eflate or interejl th<;reiny or of 
any /charge or incumbrance affeSting or to affeS any landsy 
tenements or hereditaments^ or any perfonal eftate^ to be laid 
out in the purchafe of any lands^ tenements or hereditaments ^ 
or any eflate or intereft therein^ or of any charge or incum- 
brance affeSing or to affeS ihefame^ to or in truft for any 
charitable ufe whactfoever, 7«a<w in any other manner than 
is direfled by this 2&yfhall be abfolutely null and void. 
But the two univerfities, their, colleges, and thefchplars 
upon the fomidation of the colleges at Eaton, Winchcfter, 
and Weftniinfter, are excepted out of this zQ.\ but with 
this proviib, that no college ihall be at liberty to purchafe 
more advowfons than are equal in number to one moiety of 
the fcHows or ftudents upon the refpeftive foundations. 
Dcyifc to Where a devife was to the fellows and (cholars of Chrift 
fcflowsof' arid Caius Colleges, the fame was held good, and within 
CO cges. ^1^^ above-mentioned exception. Attorney General v. Tan^ 

crtd^ in Chancery, 17.57. Ambler* s Rep, 351. 
fceal pm- As Veal property, unlefs by the local cuitoms of parti- 
pcrty4c- cular places, is devifeable only by virtue of the ftatutes, it 
^^^^^^^Jyf^ be neceflary, in order to difcover how far the power 
iut^. *" of^devifing real eftates extends, to take a view of thofe 
ftatutes. The ftatute 32 H. VIII\ enafts that all perfons 
having, or which thereafter fhall. have, any manors, lands, 
tenements, or hereditaments, of any eftate of inheritance 
holden by or in the nature of ibcage tenure, (by which a^ 
Jands except copyholds are now holden) fhall have full and 
free liberty, power and authority, to give, difpofe, will and 
devife, as well by his laft will and ttjlament in writing, as 
otherwife all his /aid manors^ landsy tenements'^ and heredi^ 
tamentSy or any of them, at his free will and pleafure. 
Eftate of in- And* by 34 G? 35 H, villi c, 5, f 8, it is enabled, that 
kcritance. the words " eftate of inheritance,'* mentioned in the aft 
of 32 H. F///, fhall be taken to mean eftates infee-fimple 
only. It then proceeds to enadl, that all perfons having a 
fole, eftate or intereft, in fee-fimple, or feized in fee- 
fimple, in coparcenary or in common, of any manors, 
lands, tenements, rents or other hereditaments, in pofTeffion^ 
reverfion, rcpiainder, or of rents orferviccs incident to any 
Feverfion or remainder, have full liberty, povver, and. au- 
thority, to give, difpofe, will, or devife to any perfon or 
perfons whomfocv£r, by his laft will and teflament in writ- 

- ^ ing. 
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ing, all his faid manors, lands, tenements, rents and here- 
ditaments, or any of them, or any rent, commons, or other 
profits or commodities, out of the fame, or any part there* 
of, at his own free will and pleafure. ' 

Alt advow/on has been held to be included under the AdTow&ns. 
^^rd tenement, mentioned in the above ftatutes, and is 
therefore devifeable. Hob.' 303. As it is alfo under the 
word hereditament. Cro. Eliz. 359. 1 And* 21. 

The next prefentation^to an advowfon will likewlfe paifs 
by the fame word, t Black, Rep. 1240. 

A perfon may devife by his will the right of prefentingNext avoid- 
to the next avoidance, or the inheritance of an advowfon^^' 
of a benefice ; and if fuch devife is made by an incumbent 
or parfon of any church, to whom the inheritance of the 
advowfon of that church belongs, it is good, though he is 
the incumbent or parfon of the church when he dies; for 
though the will has no effed but by the death of the tefta- 
tor, yet it has a beginning in his life-time, and the difpo* 
fition and bequeft will be good alfo, if he appoints by his 
will who ihall be prcfented to the church by the executors, 
or that one executor (hall prefent the other, or that his 
executors ihall gi-ant the advowfon to any particular perfoii: 
This cafe being diftii^uifhed and excepted from the ge- 
neral rule as to advovrfons, whicii ai'e by law forbidden to 
be difpofed of while there is no incumbent, and the church 
is empty, in order to reftrain the corrupt and wicked prac- 
tice of fimony. 

A J)onativc has alfo been held to be devifeable under Donative, 
thefe ftatutes. a Vern. 748. 

Rents are devifeable, as well by 34 H. VIII^ as alfo by Rents, 
cuftom; and whenever lands are devifeable by cuftom, the 
rents ifliiing out of them are fd too. 

Tytkes alfo, of which a man is fei^ed in fee may be de-Tythes. 
vifed, as coming under the denomination of herediaments. 
Sty. 261. 

Manors are devifeable by general cuftom, as well as by 
the ftatutes. 3 Co. 32, b. 

And franchifes, if valuable an.d not reftrained to the 
perfon of the grantee and his heirs, are devifeable; and 
though they be not valuable,' they may pafs as appurtenant 
to other things which are fo. 3 Co. 32, 33. 

An annuity in fee is alfo devifeable under the fvd fta-Aimuitf« 
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Fee*rimple £flate8 I^ fee-ltmpte are faid to be ekb/^* in pofie^i^n o( 
in poflEeflion i.|| exp«<Aancy; they ai*^ hi pQiTeffion where no intenne* 
dcYifcabiei jj^jg g^^j^ f^^jj^g between the right to poffefs and tb^ 
in (xpec- edual enjoyment itfelf ; they are fafd to be ia expe<SaBcy| 
tancy not. when the aAoal interefl iiiid pofieffipn is deferred till the 
accQmpliihment of fonoe other a£k. The iirft of thefts 
eftates are devifeable ; but the fecond caonot be devifed. 
Rcrerfions. Reverfions, being a prefent intereft, tbQug,h a degree re- 
moved from prefeat enjoyment, are deeoied fee-fimple in 
poiTefTion, and are therefore devifeable* 
Rmisunders Asare remainders, which ftand in a iirailar predicament, 
ContTngeai: ^ . Contingent interefts, that is to fay, eftates or iater^^fts 
interefts. limited to take place upon a precedent condition, thoiigh 
refting in mere ppffibilicy of taking effe^, are alio devife- 
able. 3 Bul/l 184. 1 Black. Rtp. ^asu | Jerm fUf^ Cfifi^ 



A man can- But a man Cannot by his will devife lands which be flia}) 
not dievife acquire after making his will } the will only operating oi| 
lu'irccrafter ^^^ ^^^ ^^ ^ '« poffeflfid of at the time of puWi&iag it. 
snaking a And though a man, by exprefs words in his will, gives to 
wiur another all the lands which he ihall have at the time of hi$ 

death, yet this devife will be good <Naly as to fuch 4ands a$ 
be had at the time of awaking the wilh ancl any land pur- 
chafed afterwards will not pafs by it, but go to the heir af 
laW) unlefs the will is republiflied* 

IV- 0/ ike Extcuiion of a WilL 

Signing and It is enaftcd by 29 C IIj c, 3, (ufually ftiled the ftatute 

attefting a ^^f frauds and perjuries) ** that all devifes ^nd bequ^Sy of 

any lands or, tenements devifeable, either by common law^ 

or by force of the ftatute of wills, or by that ftatute, or by 

force of the cuftofn of Kent, or the cuitom of any borough, 

or any other particular borough, fudl be in zoritingy and 

Jigntd by ike party fo devifing the fame^ or by fome other 

perfon in kis puftncty and by bis exprefs dire6lion, and 

Jhdl be aitejled and fubfcribed, in the prefence of the de- 

vifor, by three or more credible witnejfesy or clfe fuch devifes 

or bequefis (hal) be utterly void and of none eiFe<Sl." 

What is a In the conftru£lion df the above zdi orparliament, it has 

figning. been adjudged, that the name of the perfon making the 

will, tjritten with his own hundt as " I John Mills dp make 

this my laft will and teftament," is a fufficient Signing, 

without any name at the boUoifi. But the fafeft way is to 
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^^^ nsune not ^nly at fhe bottom or end of ihe wiOt 
b^t at the bQttofii pf cafb pge or (beet of paper^ if th« 
will cpntaif)^ ipore than one ; and the witnefles to the wUl 
fe«iag ^ teflatpr iig;n all the ftieets, and put hi« fea^ 
(though that is ipot abfoUitely neceilaf y in law) as well as 
his name to the Ia0; (beet, muft writ^ their names- ^nder 
the atteftatipQ in the hit ibeet ooly^ 

|n general} l)pwcyer, the intjemion of the teftator is (binttntmn 
entirely regarded, that any kind of difpoiition, not e^prefsly principally 
contrary to the rules of law, will conftitute a valid devife. '?6*'**«^ 

It basNt^een held, that feaiing of a will, is a ligning Sealing, 
within the ftatt^te of frayds am perjuries. 2 Sir. 764. 
Wetrntfo^d v. WartuforcL , 

In the conftpi^ion of wills it is an invariable rule, that A devrfe to 
9 devife tnu(( be moft favourably expounded, to purfue ifb«favm«rw 
poiSble the will of the teftator, who, for want of advice Jounddi. 
or leajpningi ipay have omitted the legal and proper phr^^s : 
therefore many times the law difpenfes with the want of 
thofe words in wills which are abfolutely requifite in all 
pther inftrmnent^. And thus the fee-fimple of, ok entire 
property in land may be conveyed by will, without ufing 
thofe words of inheritance, and ap eftate-tail may be givcii 
without the words of procreation, which are neceflary to 
create thofe eftates by deed ; the intent of the dievifor fup« 
plying that defe^l. And hence where a title depends upon 
. Ihe words gf a will, any difpute relative to it is as pro- 

terly determinable in Chancery, by a court of equity, as 
efore a judge and jury; there being no dtftin£bion be« 
tween the rules of law and equity herein; for the will is 
conftrued in each court with equal favour and benignity, 
and expounded rather oii its own particular circumftances, 
than by any general rules of pofitive law. 

The intention of the teftator is faid by a great lawyer to Reifons for 
be the pole ftar to guide the judges in the expofition of con&dcring 
wills; but though it is allowed to be thus confidered, in ^^^^ *°^*'Jr 
order to explain the words of the will, yet fuch intention tiftltor. * 
mu(l be cc41e£led from the will itfelf, and not from any 
reports or evidence concerning it: the courts having bcea 
at all times careful of admitting verbal teftimony 6f any 
kind in refped: to a will ; as it might be the means of 
much peijury and contrariety of evidence, which the legif- 
lacure have now taken great pains to avoid in regard to 
wills. And litUe credit being due to anv thing that may 
(lave fallen from a man himfelf, either berore or, after mak* 
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ing his will ; it oft^n appeaijn^ that infinuations tnsy be 
thrown out purpofely to miflead thofe who were inter^fted 
jn the difpo(al of his property* 

But if the name of the teftatOr be not aflually wwtten , 
by himfelf, (or by his direftion, in cafe of his not being 
able to write) no intention to fign is fufficient, though at- 
tended with the ftrong circumfta^ice of his having made an 
effort to do it ; for however willing the courts may be to 
conftrue wills in fuch a manner as to efFeftuate the inten- 
tion of the teftator, yet they cannot go fo far as to give 
cfFcft to a conflruEliv^ figning, upon ?i prefumed intention. 
2?^K^. 241. 

The atteftation and fubfcription of the witnefles, in the 
prefence of the teftator, is required by the ftatute, princi'- 
pally with a yiew of putting a ftop to the fec^et manner in* 
which, previous to an intended fraud, wills were executed. 
But the bufinefs of the perfons attefting the execution of 
a will, is not barely to witnefs the manual ad of figning, 
but alfo to bear teftimony of the fanity of th^ teftator* 
Q Peere JVil. g^. 

But in what form, or on what part of the will, the at- 
teftation is made, is of no confequence ; it will be good, 
though each witnefs write his name on-feparate Ihects 
of the will, and that although the (heets be not tacked to- 
gether. ^Bur. 177s* Com. Rep. 410. 

Tliough the witnefs's attefting at feveral times does not 
invalidate the will, it is by much the fafeft way that all 
three witnefles be prefent at the fame time ; becaufe if one 
of them who fubfcribed feparately fliould die, it might be 
difiicult to prove the will, as the furviving witneflTes would 
not' be able to prove the fubfcription of the witnefs de- 
ceafed, and the hand-writing of the teftator would. not be 
admitted where there were living witnelFes. 

The figning of the teftator muft be accompanied with a"* 
publication, that is, a declaration that the inftrument is 
his will. Burn^s Ecclef, Lawy 117. 8 Fin. Mr. 125. 

But in the publication of a will it is not neceflliry that 
the witneflTes fliould be made acquainted with its contents. 
Swinb. 52. 

Though the witnefles muft all atteft the execution of the 
tefta tor's will in his prefence, yet it is not neceflary that it 
be done in the prefence of each other. 2 AtL 176* But 
irt this cafe it feems the better opinion, that the teftator 
muft acknowledge the fignature of his name to be his» 

in 
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in the prefence of each* Ibid. 2 Vern. 429. Prec. Chan* 
184. , 

And, though the ftatute requires that the witneflcs to the It " f"®- 
will (hall fubfcribe their nimes in the tejaior's prefence^ {tof^^^^^"^ 
prevent obtruding another will in the place of the true one) mtgbtftt^ 
yet it is fufficient if the teftator mght fee, it not being ab- witneiTes 
folutely xequifite that hejhouid a<Stually fee them figning;^^"* 
for, at that rate, if a man ihould but turn his back^ or looic 
piF, it might make the will void. And where the te^ator 
defired the witnefles to go into another room feven yards 
diflant to atteft his will, in which there was a window 
broken through, whereby he might fee them, it was ad- 
judged by the court to be a witnef&ng in his prefence* 

00, where a will was a(tefted by witnefKs in an at- 
torney's ofHce, when the teftatrix was in her carriage, 
where ihe might fee them through the windows thereof 
and of the attorney's office, it was adjudged to be well 
attefted. Brown's Chan* Rep^ 99. 

Where the teftator owns his hand before the witneiTes Tedator 
who fubfcribe the will in the teftator's prefence, the will is^*^"""! ^^ 
good, though all the witnefles did not fee the teftator fign : **'"^* 
and it is obfervable that the ftatute of frauds does not fay 
that the teftator fliall fign his will in the prefence of three 
witnefles; but requires thefe three things, firft. That the 
. will fliould be in writing. Secondly, That it is figned by 
the teftator. And thirdly. That it Ihould be fubfcribed by 
three witnefles in the prefence of the teftator. 3 P. JVill. 
254. Sionthoufc & ux' V. Evelyn. 

Upon a trial at bar concerning the execution of a will Attedatlon 
it did not appear upon the face of it, that the atteftation of s^°^» 
the witnefles was made in the prefence of the teftator, ^g^JJJ^'*^^' 
which being objeftcd to, a cafe was cited, where Lrord be made ia 
Chief Juftice Eyre held it a matter proper to be left to a^^ep«fen« 
jury, whether they believed it to be (o done or not: andj^^**^^^' 
Mr* Juftice Chappel cited a cafe to the fame purpofe, and 
held it not neceflary it fliould be inferted in the will, that *• 
the atteftation was in the prefence of the teftator^ though by 
the ftatute it is necqflary ttjhould in fad be fo attefted. 
yin. Abr. tit, Devi/iy ca. 4, p. 128. • Croft on Dem of 
JDalby V. Pawlet. 

It is necefliary to be careful who are made witnefles to Who »pe 

the wiiL And here the fafeft method is to call in three P^^" ^l^. 

indifferent perfons, (if there is any devife of lands in the^^"^^* 

will, otherwife if the whole will refpeits only perfon^ * ' •' 

4 eftate, 
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«ftaCe» two will be ftificient) Who iMve no ^sgicj gIvM 
them by the will or codicil which they are required t# 
witnefs tbe execution of, and not being creditors, at leaft 
not conddemble ones, to the perfon making the will ^ par- 
ticularly if, as is often the cafe, the land is made Mfj%dk 
by the will to the payment of debts. For by an a6^ of 
paiiiament (25 G. 11^ c, 26,) if any perfon who has a le^* 
gacy left^him by a will is a witnefs to that will, hef lofes 
the Ifl^cy, it being made abfoiutely void. And thougb 
. diQ te&mony of cr^itors who are witnefles to the e^eou*- 
tion of a will, muft be admitted, yet tt may afFe£l their 
credit with a jury, ihould the will be difputed. 
DiiFeicnt But Lord Mansfield declared his opinion, thi^ crsdi-» 
opjnioaion btlity could be Conferred on an interefted witnefs, by pay- 
this point, jj^^^ ^j. j.Q]^(g Qf jjjg claim. And it was held' by Clive« 
Bathurft, and Gould, againft Pratt, Chief Jufttce, that 
a whnefs, though incompetent at the time of atreftacion by 
reafon of being interefted, might purge bimfelf by releafe 
or payment of the claim. Hindfofi v. Herjey. 4 Burtis 
EccUf. LcLWy 93* 
Witnefs There is, however, no doubt that a legatee may bea 

againft a witoefs dgoinfi z wilK SalL 691. 

^'"* One of the fubfcribine witneffes to the atteftation of a 

will, having an annuity devifed to his wife, was- held not to 

be a credible witnels within the ftatute. 2 Sir, 1253. 

Holdfafl on dem. of Anfly. v. Dotvfing. 

Witpefs With refped to the credibility of a witnefs on account 

conviacd of ^f crimes, it was held, that where he had been conviSed 

^^^y* of larceny, he was thereby clearly rendered incompetent i 

and fo of any other infamous or difgraceful crime. 4 Burn*s 

Ecdef, Law-i 93. 2 Wilf. 18. 

V. Ofrtwking or annulling a Willi and of a RepubUcatiom 

All wills aire Though a man may have made his laft will and teAa- 
iwocabie, ment, and declared it irrevocable in the ftrongeft words, 

he is at liberty to revoke it. 8 Co. Rep. 82. 
by cxprefs A will may be revoked either by fome pofitive a<9: of the 
and implied teftatOT, Of by fomc aft of a doubtful and equivocal ioip^t, 
fBYocauoo. f^j.^j(^ijjg Qjjjy grounds to prefume that the teftator bad 

fuch intention, which is an implied revocation. 
How ex- By the aforefaid ftatute of frauds, 296*. II y c. 3, it is 
prcfily re- coafted, that no devife in writing o(f lands, tenements, or 
'^*** hereditaments, or any claufe thereof, flxall be wtvocaWe, 

Qtherwife 
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idther#ife Ihsn by feme othc;r will ot codicil in writing, or 
other writing decilaring the fame, or by btirnii^, cancel- 
Jioj^ tearing, or obliterating the iadne by the te&tor him^ 
ii?lf, or in his prdence, and by his dffeaions a^d confentj 
>at aU^devife^ and bequefts of lands and tenements ihafl re- 
main and cmtinue in force until tbe fame be burnt, can^ 
rcelledy tornv or x>blitera^ed by the teftator or by bis di- 
•reftioRS in manner afbrdaid, or unlefe the fame be altered 
hy fome other will or codicil in writings or other writing 
of the devifor figned in the prdence of three or ibur wit« 
aeffis declaring the 4ame. And that no will in writing 
concerning any goods, chattels, or perfcMial eftate^ iball be 
i>epealed, nor fiudi any claufe, devife, or bequeft therein 
be altered or changed by any words or will by word of 
mouth only.; except tiie lame be in ]the lif&-time of the tef- 
tator committed to ipfriting, and after the writing therebfi 
ptaA to the csftatpr and allowed bj him, amd proved to' be 
fo done, by three witneffes at the leaft. 

To a revocation by ^ome c^r will, &c. it has been de- will rc- 
termined dkat Yuch other will muft in aW rcfpedls be a good Jcl'"^"* 
and valid will, or it will not amount to a revocation of the one! ^ 
former willj, « ii/i. 272. t Fcert Wii,^ ^^'^^ 

With re^e£l to the words of the ftatute, bm-ning, can- With in- 
celling, &c. it has been held that thefe muft be done, witfi ^^°^* 
an intent tp burny &c. to eiFeA a revocatibn; for if done 
1^ miftake, it is no revocatioi?. tPeexiWil. 346. 3 Wilf,^ 
J08. 

And upod the princi^e that the revocation of a will de- 
pends upon the intention of the party, it has been held that 
the flighteft tearing or obliterating is fufficient to revoke, 
when joined with a declared intent of annulling the devife^ 
d Black. RepM 1,043. 

A fubfequent devife to at^th^ perfon^ though he may 
be ihcapable of taking, is a revocation of a precedent de« 
vife to a perfon whg was capable of takings as it (erves ta 
flicw the intent rfthe telBator to revoke the firft devife, 
though the fecond cannot take effeft- ' 

It often happens that there isa duplicate of a will made, CaacelSag « 
and depofited in the hands of an executor, or other perfon. ^"P**^*^^* 
In fuch cafe, a cancelling of that part of the will which 
is in the poflei&on of the teftator is a fdfficient revocation 
of both the parts, as well that in his own -hands as the du- 
^icate in the hands of the executor; they being both in 
^^ but on« wiili Sut it i» beft that fueh cark^Uiog Ihould 
■ E b9 
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be before vitnefies. And fo if a teftator makes a focon4 
will, and duly executes the (ame, it fliall, without any thingr 
further, revoke and make void the former will and dupli-r 
cate. 1 P€ere WiL 346. Pm. Chan* 460. 
Inconfiileot Where a man, having made a will, afterwards makes 
^»Ui. another inconfiftent with it, without cxprefsly revoking the 
former, this is a revocation in law ; the fad of making a 
new will, furnifliing a neceflfary inference, that the teftator 
had mentally revoked the old one. 3 Wilf jii. 
Cancdliiig If a perfon, having made his will, by which he devifes 
the Uft will, lands, makes another will, duly executed, which bv this 
. means revokes the former, and then keeps both wills by 
bim, and afterwards cancels the latter will by cutting off 
his name and feal, or otherwife deftroying the execution, 
and at his death both wills are found in his cuftody, the 
former will uncancelledy and the intter cancelled ; the for« 
mer will (hall, in this cafe, take efFed, it being by the 
cancelling the latter rendered as valid as if no fuch fe- 
Cond will had ever exifted : but if the former will had 
been cancelled on the niaking the fecbnd, and then the fe^ 
cond had been cancelled, neither of them cou)d take efie£t; 
ahd the party (bould be faid to die jntefiate. 
A QAui may But the bare circuniftance of afecond wiU-s exiftlng is 
^mJ wills. ^^^ ^^ '^^^'^ * revocation of the ftrft ; for a man may make 
* * feveral wills of different parts of his eftate, and all of them 
be goQd J it is only where the one is contradiftory and re- 
pugnant to the other that the latter devife will operate as 
a revocation of the fprmer. 3 Mod. 203. 9 SalA, ^92, 

3 ff'¥ 497- 
Codicil may A codicil alfo will be a revocation of the will, if it be 

T^'^uP' inconfiftent^th it; but fo far only as it is repugnant to 
^ ^ ^' ' the particular difpoiitions in the will, leaving it in all other 
refpefts undifturbed. 1 Fez. 178, i8(5. 3^/^.552. 

But this coqclufion, being an equitable conftrudion, 
^^rifing out of the particular circumltances of each cafe, 
may, like eyery other prefumption, be rebutted by collateral 
circumftances. 1 Eg. Ca. Ab. 413. alfo Doug. 31, 38. 
Marrying It has been determined, that without an exprefs revoca- 
aft^r mak- ^ion, if a man who has made his will afterwards marries 
iDgawi . j^ndhas a child or children, this is a prefumptiye or im- 
plied revocation of his former will which he made in his 
ilate of celibacy, as. well as to his real as his perfonal 
eftate ; and the above-mentioned ftatute does not extend td 
this cafe, bu^ he (hall be (aid to^ die inteft^t^, the law fup- 

pofing 



^iing that he niuft mean to provide in the firft p\ict for 
his family, and diftributing his eftate for their benefit ac- 
cordingly. This, hbwever, being only a prefumptive re- 
vocation, if it appears, by any expreffion, or other means^ 
to be the intent of the teftator that his will fiiould con- 
tinue in force, the marriage will be no revocation of it. 
As in the cafe where a man devifed an eftat6 to a woman^ 
. Whom he afterwards married, and wheh he died fhe was 
with child of a fon, yet the will was determined to be 
good, aild liOt revoked by the marriage. 

It has be6n held, that a mental incapacity does notMentdm- 
ojterate as a revocation, nor does it feem reafonaWe that it **P*"7 ^ 
Ihould; for as revoking is an ad of the mind, it cannot b^f '*^°^*^®'** 
exercifed by onfe who has loft his underftanding. 4 Co, 61 f 
1 F^rn. 185. 

An abfolute fale by the teftator, of his eftate, fubfequent Sale of an 
to his deviling it, will be a Complete revocation of the ^^*^^ ^y 
devifej and alfo where the leguleftaU only is transferred, jt^**^®'* 
is a revocation, although the beneficial intereft of the tef- 
tator remains the fame. 8 Co, 90. 1 Atk. 576. 2 Atk, 345. 
7 Brow. Par. Ca* 177, 

And as equitable eftates are governed by the fame rules 
as legal eftates, the fame holds as to them^ a devife of 
Which will be revoked cfn any new ufes thereof being li*. 
mited« or any other aft done to alter the trufts upon which 
they aire fettled, a Atk, 579. 4 Bur, 1961. 1 iq. Ca. 
A6. ^11. 

If a man devifes land to J. S. and afterwards bargains 
and fells it tb another, though this be hot inrolled within 
fix months, according to the ftatute, confcquently nothing 
tan pafs to the bargainee, yet this is a revocation of the 
. will ; becaufe here is a folemn aft done, which plainly 
fhews the intention of the teftator to countermand the will. 
Gilbert on Wills, 101. 

And where the whole fee is afFefted by the conveyance, 
the principle equally applies to refulting trufts. 1 Eq. Ca, 
^b. 4.12. ^JVUf^t^. QAtLi^t. 

* Thus zjpectj^c devife of a leafe for lives is revoked by a Dc?ife off 
fubfeqi^nt renewal ; for by the furrender of the old leafe ^•^*' 
the teftator is, in confideracion of law, entirely divefted of 
all his preceding intereft, and confequently there remains 
none upon which the will can operate. 1 Petre WiL 1Q8. 
615^ %Ibid, 163. 

And fo of leafes renewable on fincsi &^. t Aik^ ^93. 
£ ^ So 
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^ 5*0 where a truftee .devifed by his wiU» » Ieafebo]d eflste 

under Ma^daleB College, Oxon; aod ^fter the making o( 
tiu$ wiJl, feeforc his deadly renewed his leafe, by furren- 
deriog the old one». ajod tdkxag a neyir leafe. Determined- 
by Lorifl Chancellory that this was a revocation of his will^ 
And thaugh the teAator, after the rejaewal^ looking amongft 
his papers, had faid, this is my will, that was held to be no 
republication, g Bae. Air. 527, cites\^& Rep. Sir. Th(y. 
Mmcy V. MiUcY'i vti Cane. Trin. p?^!^ 
~ Bjat it is hardly nei;eflary to obferve, that if the renewed 
kafe ,be not c^a^pjete *t the teftaxor's dc^th^ as where it 
waats the ct]dkge (eaj, the previous' difpoiltiojn will not t>e 
hurt by the fufre«?der. 2\d(i. 59.3. 

It has been held, that where a copyholdei' furrendcred t^ 
new ufes, with remainder to himfelf in fee, it was no re- 
vocaticM> of bis will, his old udEe in fee not being, divefted- 
by the new fufrender., 2 Black, Rep. lOi^v 
DevHing to If a man,, afjteir devifisg his eftaxe to one, make a frefli 
' perfons in- yj^j]] ^nd devifc it to the poor of the parijh^ or to a corpora^ 
wSviiig! ^^ ^^^ within thj5 ftatute,^ the latter devife, though inca- 
pable of taking efFeft, will notwithflanding be a revocation 
of tbe^ former, and lo of fimijar cafes^ 1 RolL Abr. 6141. 
^Eq. Ca. Air. 359. 3 4fi. 7a. 
l»artof the If a teftator vary his will, as to part only of his eftate,^ 
eftate. and leaves the reft unaltered, this will be a revocation only 
as to the part of the will fo varled^. 1 Roll. Ab. 6x6i 

And fo if a teftator devife to one an eltate in fee, and 
afterwards alter the devife to ^ eftat€ in tail, it will be a 
revocation only to that extent. Per Ldrd Mansfield', 
(azv. go.. 
Civing a /..jS. by his will gives his daughter 500/. for her portion, 
portion re- ^^^ afterwards raames h.er to A, and gives her 300/. for her 
^ji"^^"^' portion in marriage, and lived four years after without re- 
voking his will. Afterwards the hulband is a bankrupt^- 
and tiie affigriees brought a bill againft the father's ex- 
ecutor for the 500/. or at leaft to recover 20©/. to make 
up the portion tantamount to the5Do/. legacy. Lord Ch. J» 
, ' Parker with great clearnefs held, that giving a daughter a 

portion by will, and afterwards a portion in marriage, is; 
by the law of aU other nations as vveU as Great-Britain,^ 
a revocation of the portion given by the will} and dif- 
miffed the bill with cofts. 1 P. mi Rep, 68^ Bar lop v. 
Ulhitmore. 

As 
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As ifae effed of a republicatlbn is to devife, and thte fta- RepubG- 
tutc fays that all " devifes" of lands and tenements (hall **^°'»* 
be in writing> &c it piuft be conftrued to extend to re- 
publications^ the fame ceremonies therefore which are ne« 
cdOTary in. executing an original will, muft beobferved in 
the ai^ of liepubUfliins it. i Fez. 440. 9 Mod. 78. 

Aad fuch a repobucation has been held to fupply any 
defe£i arifing from an inability to devife at the time of 
makii^g the original will> as where a perfon made a will of 
land during his minority, and re-execoted it after he be- 
caiBc pf age, this was determined to have rendered the wilt 
TdUd. I Sid. i6;2. 1 Kci. jSo. 

Before the ftatute of 29 C IIj the flighteft circum&ances Repubil* 
Ihcwing the intention or the tcftator to confirm his will, "^^^n ^ 
was a fufficient republication ; and as that ftatute affeftsj^^*^ 
only eftates of inheritance, thie lame rule ftill applies to dif- 
poutions of every other fpecies of property. 

In flioi't, any aid or words of the teftator, fufficient to 
authorize a fair prefumption that he defired his will (bould 
remain, was at the common law, and flill is, in refpe^L of 
property not within the ftatute of frauds, a good republi- 
cation. 

The ftpuilication pf wills has already been mentioned. Date of re- 
and il; pnay be right here to fay a few words concerning it. pubfication; 
A will as to the difpofition of land, and in fome other cir- 
cumftances, takes effed, or is hindered from doing fo, ac- 
cording to its date, and it may be necefiary fometimes on 
certain occaQons, as afcer mentioned, to renew it, as it 
were, or in fa£l to make a new will* And if the teftatc^' 
is exadly of the fame mind, as to the method of the di£- 
po&l of his property^ and circumftances only require that 
the will fliould bear date at any particular time, the per- 
fon who makes the will £hould call in three proper wit- 
neir^s, (agreeable to the foregoing directions) and before 
iheip declare the iignature to be his hand- writing, and ufe 
the laaie forms as in the original execution. And Ac 
three witnefles muff iign their names to fuch new will or 
republication, mentioning the date thereof. 

The effcA of a republication upon a will^ is to give the Efieft of % 
words ufed therein the fame operatioaas they would have'^P.^^^" 
had if the wiU had been inade ai the time of fept$Uication^ ^^tiA^ 
and consequently to extend its operation to all property 
purcbafed fubfequent to the wiU that is conveygl by fucfa 
wprd3. Pow. Dtv. 663. 

la 



^ Xacn^Ic^ tn ^ueftions of republication, therefore, the queffion id 
be confidered is, not what the teftator had in contcmpla-; 
tidn, ai the time of making his willy but to what the words/ 
of the will extend, at the time of publication. On thisf 

f)rinciple it was held, that when a teftator dcvifed all his 
ands in A, and then purchafed more lands in A* by re- 
publifliing his will, the new-purchafed lands pafTed together 
with the others. Gouldjb. 150. Cro. Eliz, 493. 

If a man by his will devifes land, and afterwards fells it' 
to another, and re-purchafes it, and then rcpublifhes his 
will, the land fo fold and re-purchafed fhali pafs as if itf 
bad never been fold \ for the republication made it a new 
will, and the words of themfelves were fufficient to convey 
the land, without any addition. 
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Pbfinition A codicil is a fupplement to a will, or an addition made 

«f A codicil, by the teftator annexed to and to be taken a§ part of a 

teftanient; being fcr its explanation or alteration, or to 

make fome addition to, or fubtradlion from the former diC 

pofitions of the teftator. 

An executor cannot regularly be appointed by a codicil, 

yet may be fubftituted, according to the will of the teftator. 

A man may make divers codicils, and the firft is of equal 

force with the laft, if not contradiftory to each other. 

Godolph. 1. Swinb. 14, 15. 

Codicils to The law relating to cpdicils agrees in general with tha^ 

w'lS^h^'^ which relates to wills and teftaments; like thofe it may be 

da» cere, either written or verbal ; and where it is ufed, for the pur- 

mony as pofe of devifing real eflates^ it requires the fame cere- 

^*^^ monies to attend its execution as an original ^di/^; and 

the fame latitude is admitted in its form and publication) 

When its objeft is the difpofition of perfonal property only, 

as is allowed in an original teftament. In lome refpeds, 

however, they difier ; for though a man can regularly makcf 

but one will or teftament, he may make codicils without 

< number, and unlefs contradidory to one another they will 

" " all ftand. Szvinb. 15. 

^**^* If codicils are regularly executed and witneflcd, they 

fiove4 » ni^y ^^ proved as wills, and fo if they are found written! 

nifis. by the teftator himfelf, they ought to be taken as part of 

the will, as to the perfonal cftate, and proved in common 

f^rm by witneifes, to the hand«writing of the perfon 

4 making 
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m>Lldng die codicil, and by giving an account when, 
v^here, and how the fame was found. 

Whcne a tcftaitor leaves two wills, and it is uncertain Two codi- 
lor want of dates, which was laft made, they will both bc^'***^K'' 
vjoid ; but if the fame thing happens in refpeft of two co- "^"'"*' 
dicils, and the fame thing is given by one codidl to one 
man, and by another codicil to another, they fhall divide the 
thing between them. Svnnk^JUd. 

Whenever a codicil is added to a will or teftament, and 
the teflbitor declares that the will fhall be in force, in fuch 
cafe if the will happens to be void for want of the forms 
required by law in the execution, or otherwife, yet it iball 
be good as a codicil, and fhall be obferved by .the ad* 
miniflrator. 

. And where there are two wills of different dates, the 
firft is void; but a former codicil will be void only fo far 
as it is contradided by the latter. Ibid. 

So again where two legacies are given to the fame per- 
fon, one in the former and the other in the latter part of 
the fame will, he fhall take only one of them ; whereas, if 
^ they are given him by two codicils, or by a will and a co- 
dicil, they will both be eSeAual. And the reafon of this 
diftin<Siion is founded on the principle of a codicil's being 
a fuppUnuni to the will; the eflential nature of which is 
(unlets otherwife expreiTed) to add to what has gone 
before. 

VIJ. Jhe Office and Duty of an Executor. 

An executor is a perfon appointed by a teflator, to carry what u ao 
into execution his will and teflament after his deceafe: and executor. 
9 devife oi perfonal eflate is not looked upon to be of any 
eiFe£): till the. will is proved by the executor. An executor 
cannot give a will in evidence concerning perfonal eflate, 
without producinff the probate; for it is not a will till it 
has received the iandion or allowance of the fpiritual court; 
which court is to judge whether it is a will or not ; and 
the temporal or commoq-law CQurts are not to look upon 
it as a will till probate be made. 

An executor may be appointed, either by exprefs words He«r a^. 
in the will, or fuch as flrongly imply fuch appointment, pointed. 
Wood. Inf. 3ao, 

For making an executor, it is not always neceflary that The wof4 
' the word executor be expre^ed; but it is fufficient, if the *»««"**' 

tcflatpr's 
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teftatcr's meaning do appear hf other words of fike fenfe 
or impoft^ as if the teitator fay, I commit all my goods to 
the difpofitiori of A.. 6 1 or, ^ leave all mv goods^ or the 
refidue of all my goods to A. B. or the liltev for in chefe 
cafes he to whom all the refidue is bequeathed is thereby 
underftoo4 to be made ex^CMtor* Szainb. 247. 

And the ^ppoiatment of an executor was formerly 
thought effential to every will; but^. though itbeincomr 
plete without an executcrj it ha& of late beeft held to be 
effedual to all material purposes. 2 Cl^anc. Ref. lis* 
Raym. tfiSa. 

Whoever is capable of making a will, is capable of beings 
an executor : and many others, who cannot ntsKke a wiil^ 
may yet be executors. Married women, infants, and even- 
infants unborn, (legally termed in ventre Ja tkere) may be 
made executors, though an infant cannot zA as executor 
till the age of feventeen; till which time adminiftratioa- 
muft be ^aflted to fome other perjfon, during fuch infancy 
or minority. JVentzv. Ex. 342. 

With refpedt to making a married wortiat]i exeeufrfx, 
attention (hould be had to the probity of the huiband, a$ 
the wife in fuch cafe cannot a£t alone, and if the hufband 
commit wafte, the wife will not be liable : and previous 
to making an executor, due attention (hould be had to his 
probity, as well as his circumftanceS, as great power de- 
volves on him on the teftator's death, the perfonal eftatc^ 
veiling in him immediately thereon, ^nyoti v. Collins^ 
1788. Brffum's Chan* Rep. 333. 

All things that an infant executor doth after he attains 
the ^e of feventeen, though before the age of twentj^tne, 
if done according to the office and duty dl an executor^ 
will hold good, and {hall bind him ; as paying of debts, 
fuing for and recovering debts, felling the teftator's goods, 
&c. Offici of Ex. 215, a 16* Cros Car. 490. % Jon. 400. 
Moor^ 852. 1 And, 17 j. 5 Co. 27. 

An alien) though incapable of making a will, may be an 
executor. lb. 15. Cra, Car, 9. 

An excommunicated, perfon cannot be an executor or 
adminiftrator, for by the excommunication he is excluded 
from the body of the church, and is incapaWe to lay out 
the goods of the deceafed to pious ufes. Co. Lit. 134. 
Swirii. 349. Godolph. 85. 

Bankruptcy does not invalidate the appoiotment of the 
executor,, but the court of Chancery will aplpoirtt a receiver 
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of the teftatqr's effeAs, in order to protaA them; as it a|(b 
will, upon the application of a creditor, if the executor ap.' 
pears to be wafting the aflets. 3 Brow, Ch. Rep. 365. 

An adminiftrator can do nothing before letters of admi-Whatan 
niftration are iffued, but an executor .niay do naany ads ^^*5^"**. 
before he prove the will,' as releafe, pay or receive debts, pj^^'^f 
aflTent to legacies, and demife lands. 2 BlacL Rep! 624. the will. 
And the reafon of this is, that an executor derives his au- 
thority from the wil), and not from the probate^ but the 
admiiiiftrator receives his power from the appointment of 
the ordinary. 

And if before the will be proved, the day occur for pay- 
ment upop bond made by or to the teftator, pavment muf^ 
be made to or by the executor though no will be proved, 
upon the like pain of forfeiture as if the will were proved. 
Alfo, an' executor may, before probate, fell or give away 
any of the goods or chattels of the teftator. Went Off. 
£xec, 34, 35. 

And the executor, for goods of the teftator taken from What he 
bim, or a trefpafs done upon the leafe land, or a diftraining**""?^'** ' 
or impounding of goods or cattle, may maintain, before thcjj„*|^^ 
will be proved, a£tions of diftrefs, or replevin, or detinue ;pro^d. 
for thefe anions arife upon the executor's own pofieffion. 
But before the proving of a will, an executor cannot main- 
,Cain a fuit or aAion of debt, or the like; and the reafon is, ' 
for that he muft then fhew forth the will, proved under 
the feal of the ordinary. 

In general, an executor is a complete executor before 
probate to dl purpofes but bringing of adlions ; fo that - 
be mav releafe an a£tion, aflent to a legacy, may be fued, 
may alien6, or otherwife intermeddle with the goods of the 
teftator. For by adminiftering (that is, if one do either 
pay debts of the teftator, or receive debts, or make acquit- 
ances for them, or demands the teftator's debts as execu- 
tor, which are a£ts of adminiftering) the executor hath ac«» 
cepted and taken upon him the whole adminiftration be- 
fore the probate ; and is thereby entitled to receive the 
debts due to the teftator; and all payments made to him 
are good, and ftiall not be defeated, although he fhould die 
/and never prove the will. Went. Off, Ex.j^t. 1 Soli. 306, 

As the executor may receive debts, releafe d^bts, and doCxeeu^ 
other ads before the will be proved ; fo on the other hand J^^ ^*** 
an executor may be fued for debts of die teftator before thep^ 

F wiU^ 
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trill be pmwti $ unleis be refufes the executorlhip in Am 
manneri fo at adminiftratioD may be granted, and there 
^ ^^^ ^^yy^ fomebody fuable for the teftator't debts, 
^^^•P- Though a perfon is appointed an executor by a will, he 
«ra?Hi^e ^^^^^ ^ compelM to undertake the executorfhip %ainft 
•» undertake bis inclination, unldb he baS) after the death bf the teftator, 
the oftce of meddled with the Roods as es^cutor; for then he is noc 
•""•^^ enly to be compelled to perform the office of an executor,. 
V but ei^en if he (hould refiife {f> to do, his refuial Would 

dien he void, and heihould be charged as executor ; and 
therefore if the executor named in the will is refolved not 
to a£k, but to refufe the executor&ip, he muft be particu* 
brly careful Aat he does not adminifter the goods of the 
deceafed as executor; for if he has once adminiftered as 
executor, he may pt any time after be compelled to im* 
^ dergo die burthen of that office, and nuv' be llied as fuch^ 

t^y the creditors of the teftator, though be cannot fue any 
perfons debtors to the teftator, until he proves the will, and 
X , yfibich he muft then do in his own defence. 

"' ItfMi A refiiial to take the executorihip, by word of mouth 

■^ Jj5**bnly, is not fufficient; it muft he entered and recorded ia 
" ^(m! ^ ecclcfiaftical court. 
HThat aOt , A perfop is faid to adminifter as executor, fo as therebjr 
are deemed fQ }^ coiopelled to accept the executorihip, when he pcr- 
". waiX^^ iotvti$ thofe a^ w)iich are proper to an executor, as by 
.^ cxectttnr- p^yiDg the debts due from the teftator, or receiving any 
^ *2> debts due to him, or giving acquittances for the fame, with 
^ adier fuch like a£bs but generally whoever, as a mere 

^ trefpaflery takes pofleffion (x any of the goods or effeds of 

die leflator, and converts the feme to his own ufe, and not 
to dur ufe of the teftator (as to the payment of his debts 
pr legacies), does not adminifter as exec|itor.* The moft 
life courfe, however^ is not to meddle at all, but to refrain 
f Otirely, frpm any difpofltion v^atever of die teftator> 
\ goodfti Yet even where a perfixi has not meddled with 
fte ^mds pf the teftator at all) and is. therefore not com* 
petlable tp accept the executoHhip, yet if a legacy is left 
to |im as executor by the will, he may be compelled either 
to ad es executor, or on refii&l to lore his legacy. . 
A pttiba ^ But h(F may 5ake time to confid^r, and the ordinary may, 
W9 take m the mean tim^, grant letters to any difcreet perfon^ to 
^^,'^'^'ctrfka indie ffieAi of die deeeaicd. 0^0^.9%. This 
i Mike% him neitbor exectttor nor adminiftntor, his only 

bttfifldk bei«( t» kstp tte gcodi ia hii (afc cuftodji ^nd do 
* - . other 



>ther ada for the benefit of perTons entitled to the j^^per^ 
of the dbcetfedL ' 

. The dinger of an execntor's fnftaioiAg detriment or loft 
by taking upon him the eKecutorfliip> wiU chiefly ariie 
from the infufllciency of die tcftatar'$ goods and chattds 
ibr fatisfying debts and ksacies; e(pecially if he ia noC 
careful in ooierving the ruli^ and orderi for paying the 
6me«. 

When dm teftator's gooda and chattek are not fufficient Dtuacwi w 
to pay his debts and legacies, there are divers mom wherri>y 2?f^^ 
an exiBCutor may endanger his own dtatOt and lubjieA it to om^oi 
ftn£vef damages $ a% t. When he beftows more upon thecsecatorf 
IttneFsl of the deceafed than is propei) and for which a very 
finall fum ftems to be alkwved ajraiaft credicors. a. Whea 
he pays legacies in money, or aflents to legacies before tbm 
debts are paid, and has not enough befSes to pay the 
debts. 3« When he do^ not pay the debts in due ordei^ 
but pays them firft that be ifamld pay laft, and he has not 
enough to pay them aU* 4. When he leleafrs a debt or 
duty dud to the deceaied before he receives it ; or, nyhen 
the gooda of the deceafed b^ng taken from him> he ich 
leafes to him that takes diem die adion whereby he m^bt 
have recovered diem» 5. When he fells the goods^ ol tkue 
deceaied much under value, efpecially if it be with covia; 
.as, to his near iriends, to his own ufe, to have money under 
hand, or the like y but odierwife to fell th^n j»nde< Irakis 
efpeeiaUy when be cannot conveniently make eaore of 
them, is no wafle* AD thefe, and fuch uke a^ as theji% 
aie {aid to he a wafte in an executor or adminiftrator 1, and 
being difcovered agatnft him by return oi the IheriB^ it will 
prodSice this effeft, to make the execiiKor or adminiftmor 
chargeable for fo much as he hatli miiemployed and wafted 
dc iimis fropriiti that is, of his own proper goods: fo tha^ t 
any creditor may chai!geium for tbe debt due to. him bom 
the teftatoff, as for his own profMsr debt^ andr for foi much 
jthe execntkan ikill be made agalnft him upon hi^ fmn 
body^ lands, and goods} and yet fo as ooeexecntpr or ad^ 
miniftrator fliatt not he changed fof the, wafte of zo^^mi 
.for if there he manv executors^ and one of them only deth 
. teooaaitt the wafte^ he. only (ball he pos^ied for the wafte- 
Bj|t when two^ executocs. joia 19 an acq^tance, but t>i3^ 
one receives the money> both are dkatrgeabk for it. & F. 
Wai. i^s^ Ship. TomA, 4^ Mtitfik 4091 464. SaVL %%%. 
im,d^%^ F ,, If 
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Creditor If t Creditor coiiftitutes his debtor his exeeutor, it k m 
W«»^»8 tclcafc or difchargc of the debt, whether the executor aft 
execute.' ^ "^» provided, however, there be affets fufficient to pay 
the teftator's debts; for though the difcharge of the debt 
(hall cake place of all legacies, yet it would be unfair to de- 
fraud the teftator's creditors ot their juft debts by a rele^e^ 
which is abfoiutely voluntary. 2 Black, Com, 511. 

A debtor may make his creditor executor, and in fuch^ 
cafe the executor may retain (b much of the teftator's 
aflets, as will fatisfy htmfelf ^ but this muft be underftood 
where his debt is in an equal degrei^ with other creditors ; 
for if he be a Hmple contrail creditor, he cannot retain 
againft a creditor by fpectaity^ or any other of a fuperior 
nature. - P/<;a;. 185. Godolph, 115. iSalL^o^* Cro.Car. 

372* 

So if adminiftration be granted to a creditor, he may re- 
tain fo much of the inteftate*s aflets, as will (attsfy him- 
felf; but this alfo muft be underftood as to creditors in 
equal degree. Godolpfu 115. Off. of Ex. 

If a man makes two executors, and dies, and one of 
them proves the will in the name of them both, without, 
the confent of the other ; yet this is not any adminiftration 
by him veho refufed the executqrfhip, but he may plead 
to anyadion brought againft him as executor, that he 
never was executor; for neither the will or probate 
make him fo, if he does not adminifter. 

When all the executors named in the will refufe to aft,. 
j[^"^J| [?_ the bifliop of the diocefe or ordinary may commit admi- 
^oc( max niftration, with the will of the deceafed annexed, under the 
commit ad- fules after mentioned ; and in fuch cafe the perfon to whom 
v^thth*"^" this adminiftration is granted is called the adminiftrator of 
^^ the deceafed with the will annexed, and may adminifter the 

goodsi and his duty is then very fimilar to that of ^h exe- 
cutor. This authority of the adminiftrator, and any ad 
d6ne by him in purfuance of it, is good and effedual in 
law» till the executor undertakes the executorfliip^ and 
proves the will; as it is faid he may even then do; and 
»that in fuch' cafe the ordinary may afterwards^ revoke the ' 
adminiftration: but the ordinary cannot certainly repM an 
•admini^ratton at his pleafure; and the rule with refpeft to 
this feems to be, that an adminiftration may be repealed, 
although not ari)itrarily, yet where there ihall be juft caufe 
for fo Soing) of which the courts of Jaw are to judge,^as if 
the adminiftrator (hould happen to become inikne,inlblvenc» 
•r the like. And b if the perfon v^ho is next ol lkii3» jft 

2 the 
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the time of At death of the inteftate, happens to be inoi'. - 
pable pf adminiftering^ by reafon of any legal impedhnenty 
(attaint or excommunication for example) and the ordi- 
nary commits adminiftratioh to another; if the next of kin 
afterwards becomes capable, the ordinary may repeal fuch 
admiriiftration, and commit it to the next of kin. 

If a man makes his will without appointing any perfonsWinomjN 
to be his executors, Qr the executors named are lipknown, ***!* *g„^ 
and cannot be found out, or are incapable of acting, or^^^^i^. 
difabled from being executors; or in cafe the executor is tors* 
dead before the teftator, or dies after the teftator and be- 
fore proving the will; in all thefe cafes an adminiftration 
muft foe granted by the ordinary, with the will annexed) to 
the perfon to whom the refidue is bequeathed by the will, 
and if this perfon were the deceafed executor, then to his 
executor or perfonal reprefenutive. Jf there were no de«t 
vife of the refidue. then to fuch perfons as would be en- 
titled to adminiftration in cafe there had been no will: In 
this latter cafe erf* dying without any will, adminiftration fliall 
be granted to fuch perfons as are appointed by the feveral 
fiatutes, and who thofe perfons are we will immediately 
proceed to explairi; fiift obferving, that in all cafes (except 
where there is a controverfy depending whether there is a 
will or not) the ordinary may be compelled to grant ad- 
miniftration to the perfon who is entitled to it; and that if 
he refufes, a writ of mandamus will be granted by the 
i^ouTt of King's Bench, commanding him to grant it, 
though the perfon entitled to adminiftration may if he 
pleafes refufe to take it upon him, and die ordinary has no 
power whatever to compel him to accept it. 

The firft thing neceftary fpr an executor to do is toExeca^t* 
bury the deceafed, in a manner fuitable to the eftate which *»"jy ^ 
he leaves behind. Utcejfary funeral expences are allowed^ ^* 
in preference to all other debts and charges ; but if the 
executor or adminiftrator is extravagant in the funeral> it 
is a fpecies of wafte of the efFe<9s of the deceafed, which 
he is not juftiiied in, and which ftiall only be prejudicial 
to himfelf, and not to the creditors or legatees of the de- 
ceafed« . ^ 

f His next duty is to prove the will of the deceafed, and «nd v^"^ 
which mjf ft alfo be done by the adminiftrator, if there is*^' ^^' 
any will, and where the adminiftrator is appointed during 
the. minority or abfence of an executor. This is done 
either in common form> which is upon the oat^ of the ex- 
... ecutor 



ecutor or adminiftrator himfelf^ and of the witriefl^ to tb« 
will> before the ordinary or his deputy; or in cafe the va-» 
lidity of the wilf happens to be difputed, then it is proved 
in a more fulemn fornrof law« In this laft ca^fe it is re^ 
quiilte that all fuch perfon) as have any intereft in the 
^flate of the deceafed) that is to fay, his widow and next 
of kin, to whom the admini ft ration of his goods ought to 
be committed) if he had died without will, muft be cited 
or fummoned to be prefent at the probation and apprcba<* 
tion t>f the will, in whofe prefence the will is to be exhi- 
bited to the judge, and a petition to be made by the party 
who produces die will and demands probate of it^ then 
the witneiTes to the will, and others if neceflary, are re- 
ceived and fworn accordingly, and are all examined pri-> 
vately and feparatefy, not onlv uppn the allegation or 
articles, made By the party producing them, and who re- 
€|uires the probate to be granted him; but alfo^upbn inter*' 
rogatories or quefttons in writing put'to.thenK by the ad* 
rerfe party fummoned for that purpofe; and the depofi- 
txons of the witnefies ti^us taken are then committed to 
writing, and afterwards publifbed; and if the proof is fuf^ 
ficient, the judge, by his fentcnce or decree, pronounces" 
for the validity of the will, and a probate thereof is ac« 
cordingly granted to the perfon requiring it Szoink 44B* 
Nelf. Ah. igoi. GodolpL 65. 
The reafoa This manner of folemnly proving the will is ufed for the 
rf proving greater feoirity of the executor, as if the will is at firft 
fciemaly* ^7 Proved in common form, the widow and next of kin 
of the deceafed may call on the executor afterwards for this 
folcmn proof, when perhaps the witnefies to the will are 
'^^ # ' dead, and many difficulties may arife to him. It is alio 
ufual, when the executor has any confiderabJe part of the 
eftate and eflTeds left him, to prove the will thus fdemnly 
in the firft inftance, and which the executor may alwayi 
do at his own will and pleafure, citing the widow and next 
of kin in particular, and all perfons pretending intereft in 
general; and then the will can never afterwards be diC* 
puted. If, however, the will is proved in common form 
only, but remains undifputed for a certaia«iimber of years 
\(it is laid thirty years^are neceflary) its valicKty canndt then 
, be called in queftioh ; but it fball be fuppofed to||ai^e been 
folemnly and tnconteftibly proved at firft. 
Afte? pro- When* the will is proved, die original is to be depofodf 
Uce thcwUi jjj ^ regiftry rf the ordinary before whom it is proved s 

ana 
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and a copy of it in parchment is made out, together withjt tobe de* ' 
a certificate of its having been proved, under tlS feal of thePjfi'^* .*y 
ordinary, and delivered to the executor or adminlftrator,^*jj[J^^ 
a}l which together is commonly* called the prol^ate. Ifaary. 
there Is no will, the peri^n entitled to be sulminiftratos 
inuft take put letters of adminiflration, which are alfo 
given under the ordinary's feal, and by which a power like 
that of an executor is vefted in him to Cotlefi and admi- 
nifter; that is, to difpofe of the goods of the deceafed ac- 
cording to law, and he then takes the oath, ^d enters into 
a bond for the faithful performance of his truft, in pur* 
£uance of the ftatute of 28 23 C IL 

If all the goods of the deceafed lie within the fame jurif-* 
di^on, the probate is to be made, or admin'ifiration taken 
out, before the ordinary ; but if the deceafed had goods os 
chattels to the value ofjizfe founds in two di{{in£f diocefea 
or jurifdi£kions, then the will muft be proved, or admini« 
ftration taken out before the archbifhop of the province in 
which the deceafed died, by way of fpecial prerogaiivc^ 
Whence, (ays Sir W, Blackfione, the offices where th^ 
validity of fuch are tried, are called prerogative offices. 

Fivt pounds in tho(e days were eq^ual to about yc/. of 
our money. 2 BlacL Com* ^09. 

The executor or admtnifirator ihould immedtately pro- To make aa 
ceed to make an inventory or catalogue of alt the perfona^i'^^'^^y* 
eftate> good^ and effeds, of the deceafed; a» well tbo& 



in his pofleffion, xnz. ready money, money ^in the funds* 
goods, cattle^ ffock on ferm or in trade, (^c. As alfo al! 
debts owing to the deceafed, and all (ecuri^ies for money, 
and other valuable property whatever ; which inventory 
ikt executor or adminiftrator is to deliver into the ordi- 
nary, upon oathy whenever it (hould be lawfully required* 
This inventory (hpuld be nude expeditbufly and accu- 
ratelyj in order to (hew what efFedts ol the deceafed he in 
fa£l ever has the poiTeffion of; as oh negledl of (o doing 
he IS liable to be charged with the payment of all debts 
and legacies, and fubje^s himfelf alfo to the imputation of 
having embezzled the eftate of the deceafed. In this ih« 
ventory, the executor is not to include the neceflary wearing 
apparel of the widow (if any) ; ile being entitled to re- 
tain that, and alfo fuch watches, rings, and jewels, as fhe 
ufed to wear in her bu(bahd*s Kfe-time, and as are undif- 
pded of by his will : thefe are called hei' paraphe^'nalfa. 
and (unlcis on a deificicficy ia d^e hufband's efiate, in which 

cafe 
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cafe they muft be included in the iixventory J are not liable, 
however valuable they may be, to anfwcr his debts, and 
are to be referved to the widow in preference to all lega- 
cies. It has even been^determined^ that a huiband cannot 
by his will difpofe of fuch jewels of his wife, as are fuit- 
able to her rank and fituation. 
Goods and The inventory fhould alfo fpccify the value of the cffefts, 
fce*^iued^ although this is not binding on the executor or admini^ 
ftrator, nor is it very much regarded at the common law; 
for if is too high, it (hall not be prejudicialto him; and 
if it is too low, he (hallnreap no advantage from it : but the 
real valur of them is to be found by a jury, whenever it 
may coflie in queftion, on any difptite whether the exe- 
cutor has fully adminiftered, or has, any efFeds left i^ his 
hands, or not. The time for exhibiting this inventory to 
the ordinary is left entirely to him. 
Tlw «»^«-^ The executor's oath, previous to obtaining the probate, 
•*'• ^ • is ufually in this form : *• You (hall fwear that you believe 
** this to be the true laft will and teftament of A. B. deceafed : 
*^ that you will pay all the debts and legacies of the deceafed, 
^^ as^r as the goods ihall extend, and the law fhall bind 
^ you ; and that you will exhibit a true, full, and perfe(3: 
** inventory of all and every the goods, rights, and credits 
" of the deceafed, together with f juft and true account, 
•* in the regiftry of the court of , when you 

« fliall be lawfully called thereunto.*' Ypu alfo fwear, 
that you believe the whole of the goods, chattels, and cre« 
SiiSy of or belonging to the faid- A. B. at the time of his 
death, did not in value exceed the fum of /• ^ So help 
"youGod.'* 
To set m / The executors or adminiftrators are to collect in, as 
all the cf- foon as they conveniently can, all the goods and chattels 
'*^* fo inventoried, for which purpofe the law has conferred on 
them extenfive powers and interefts, they being the repre- 
fentative of the deceafed, and having the fame property in 
his goods and chattels as their principal had when living, 
and the fame remedies to recover them. Whatever is re- 
covered that is of a faleable nature, and may be converted 
into money, is called ajets in the hands of the executor 
or adminiftrator (viz. from the French word a^ez^ enough) 
to make him chargeable to a creditor or legatee to that 
• extent, when it has been fo converted into money. 
Legal aiTets, ' Thc payment of debts, accgrding to their priority, ap- 
plies 
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plies only to /egal aflets, that is to Aich eSeSts of the tef« 
tator as can be recovered in a court of law. 2 Atk, 50* 

Equitabk aflfets are thofe which are recoverable only in Equitable . 
a court of equity. «ffctf. 

The executor or adminiftrator is to pay the debts of the Order of 
deceafed} and in doing this he ought to be particularly P*y"***>^<*^ 
Careful to obferve the rules of priority eftablifhed by law>**'^**''' 
for otherwife, in cafe there (hould be a deficiency of aflets, 
aifd he pay debts of a lower degree firft, he will be obliged 
to anfwer thofe of a higher out of his own eftate. 

And^rfiy he is to difcharge the. funeral charges, the ex-Fnpenl m- 
ptncc of proving the will, and other neceflary expencefil*"^'' 
incurred by the execution of his truft. 

Secondly^ Debts due to the king on record or fpccialty. !>«*»»«»*«- 
I And. 129. ^^°«- 

Thirdly J Debts required by particular a£ls of parliament 
to be preferred to others. 

Thefe are principally forfeitures for not burying in 
woollen, by 30C. //, c 3»; money due from overfeers of . 
^e poor for rates, by tha 17 6. //, r. 38.; and money due 
to the poft^ffice for letters, by 9 Ann. c. lo. 

Debis due by the evidence of a court of record, as judg-Debts on 
ments (if properly docquetted according to 4 and 5 1v. & judgments, 
M^ c. 20) ; ftatutes and recogniaumces ; or thofe recog- ^^* 
nized by a decree of a court of equity ; and alfo debts 
^uc on mortgage. Cro, Car. 363. 4 Co. 60. 3 Ftert Wii, 

Debts due to individuals on fpecial contra^, as debts du^ 
6n bond, or other inftrument under feal, and alfo rent in ' 
arrear. Wtntw. c; 12. 

The adminiftrator is compellable to prefer debts by fpe- 
cialty due to individuals, to debts of a lefs degree, only i(x ' , 
far as he l^s legal notice of them; but dc;bts on record he 
' muft take notice of at his peril. 2 Bac. Abr. 43. 

Debts on Ample contrad, as debts arifmg by mere ver^i 
bal promife, or by writing not under feal, as notes of hand, 
Qc* ; and amongft thefe wages due to fervants are^to be fif ft 
paid. X RoU. Ab. 927. 

But if no fuit be commenced againft an, executor or an 
idminiftrator, he may pay any one creditor of eqxial degree 
the whole debt, though there^ihpuld be infufEcient.remaiii- 
ing to fatisfy the reft; for till fuit commenced, he has no 
Ipgal notice of the dcl|t. Dyi 32^ 2 Leo. 60. ; 

And on the principle of the pcrfonal eftate being the 

G proper 
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-proper fttnd for payment of ctebtSva niortgage made by the 

teftator mUft be difcharged by the e^^ecutor or adminiflrattor 

ieAit of the perfonal eftate, if there be fufRcientto^payuhe 

reft of the creditors and legatees, for the mortgage nmft 

have increafed the perfcmal eftate to that extent. 2 Cox^ 

Peere Wil. 664. 2 Braw^ Ch. Rep. 101. 

lExecutor Among debts 6f equal degree, the exectitor or idmim-» 

fi*y W ftrator is allowed to pay himfeif his whole iebt firft, by 

whole debt retaining in his hands fo much as his debt amounts to. 

£rft| But he is obliged to pay all debts of a 'higher nature be* 

fore he can retain his dWn of an inferior one.; being only 

^bwed this privilege agaiinft fuch as have no better fe- 

but not an turity than himfeif. But an executor of his own wrong is 

Aicctttorin ftot illcJivcjd to retain hi? oivn debt, for this might tead to 

wrone!" cncourage creditors to ftrive who ftiould firft take ^piJflef- 

ifion of the goods of the deccafed, and would b^fides be 

taking advantage of his own illegal ad, which is cond-uy 

'to the rule of law. If a creditor appoinu one who is his 

'debtor to be his executor, the debt is difcharged, whether 

•the executor adks or not j • prdvided there are cffe^s«nough 

befides to pay all the teftat6r*s debts : for though this dif- 

charge of the debt Khali, in this cafe, take* place of all Ie-» 

^ gacies,: yet it would be unfair to defraud the teftator's «:e?* 

di tors of their juft debts, by a rekafe which 15 abfolutdy 

voluntaiy, and without any confrderation. If no fuit is 

-^himenced againft the executor or udminiftrator for ai^ 

debt due from the decesifed, he may pay any one creditor 

in equal degree his whole debt, thoujgh he fbould in cohfe- 

•ijuence have nothing lefr for the r^ft; for without a fuit 

commenced, the executor or admintftrator has no kgal 

liotice of the debt, (except debts due on record, whith he 

is bound to ICJike notitd of ^without furt. ) 

Where a teftator is veryihttGhirtdebted, and the efFeSs 

arc not fUfficieht to p4y every one their fullndcmand^ aiid 

€h6 executor is defirous to be rid- of the- eftate,..but is ajfraid 

t)f many difputes and controverfies for priority among t^e 

-creditors j hfis filf^feft way is to file abilluftGfeanceryfAgaitift 

all the creditors; in order that they may, if they pl6^fe, 

cottteft each ether's debts,' ^nirfifpute who cught to be 

•pfctferred ih paytticnt; dwd on* avdecree obtained, the: eXf, 

6tftor win befully }aflifiedf3npjpayin^ them adcording to the 

'idireaidhs glV^nlrti^H^y. f 

legacies. When all the'deWofrthi^^eftaitor or ihteftate.'^re dif- 

«ctogcd, Acimjxt^iftg^vrtrichochfimsiegardtacotkotega- 

cies 



^19 of a teftator, which are to be paid by the executor fo 
fkr a$ his aiTets will ga 2 f^drn. 434. 

Lc^gacie^ ajp to be paid af^er debts; and where there isLegtcIesto 
no time limited for paying a legacy, the executor has one*« P"^** ««** 
yezs ^ftfiT the teftator*s death for paying it. It is hel^ that . ^^^ 
0iq ftsitifte of limitations is no bar to a legacy^ although. 
it may have been due twenty ye^rs before demanded. \ 

I1X legacies the executor cannot* as ia cs^e of debts, Legttees' 
giyq bimfi^lf tjie preference. 2 P. fril. 25^ havenoprct 

A legacy is a bequeit or gift of goods, money, or chat- a1^<^ 
tels, by \^iflor te;fl;ament; and the perfon to whom it it defined*. 
^ivcq i^ ft vied, the legatee, which every perfon is, capable; 
of being unlefs particularly difabled by the common law 01; 
ftatutes, as before-mentioned* . m . 

This b^queft, being of goods and chattels, vefts in the 
executor, and tHe legacy is not perfect; without his aftent; 
for if I hav^ a general legacy of looi or a /pacific one of 
a pi^ce of plate,' or borfe, or the like, I cannot in either 
cafe tajce it out without the confent of the executor, whof6 
bufinefs it is firft to fee wjiether there is a fufficient fund 
left to pay the debts of tlje teftator, to which the pcrfonal 
cftate is always liable. And if there be a deficiency of 
affiiSf all the general legacies ihall abate proporti6nabIy> 
ip ordei: to pay the debts ; but a Jpecific legacy is not to 
abate or allow any thing by way or abatement, unleft 
thpre are not fufficient without it. So upon the fame prin- 
iCiple, if the legatees have been paid their legacies, they 
are afterwards obliged to refund a ratable part, if debS 
fhovM, come in more than fufficient to exhauft the refidue 
of the eftate, after tjie legacies paii Co. lit. 1 1 1. 2 BiacL 
Cfm. ^12. "^ ' 

A ipecific legacy is defcrlbed by Lord Hardwicke to be What U a 
z b^ueft of a particular chattel, fpecificaily defcribed ^nd^jj^^^' "JJ* 
diftinguiflied from all other things of the fame kind, or^,^k|^y. 
fin other wordsi) an individual legacv. Money therefore, 
if (iifPci^ntly diftinguifhed, may be tne fubjeft of a fpecific 
b?,queit, as, fnpney in a certain cheft.— So of ftock. — So 
a bemi^ of part of a fpecific chattel may be equally ^ 
fpccinc legacy. On the other hand, a mere bequeft of 
g^f^ntifyj whether of money or any chattel, is a general le- 
g^cjs as pf a quantity of ftpck, and where the teftator j. 

n^s pot fuch ftock at his death, it is a dire6):ion to the ex- 
,eci|tdr XQ procure (o muph ftock for the legatee. * P. WiL 
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I^crfonal annuities given by will are general legacies^ 
and a devife of an annuity for life charged on the perfonal 
cftate, where there in a deficiency of aifets, (hall abate in 
proportion with the other legatees. AtL 693. 

A fpecific legacy has in fome refpe<5ls the advantage, and 
in ot&ers the difadvantage of a general legacy. As there 
is a benefit one way to a fpecific legatee, that he {hall not 
contribute, fo there is a hazard the other way: for in- 
ftance, if fuch fpecific legacy (being a leafe) be evi6led» or 
(being *good$) be loft or burnt, or (being a debt) be 
loft by the infolvency of the debtor, in all thefe cafes fuch 
0)ecific legatee (hall have no contribution from the other 
legatees, and therefore (hall pay no contribution towards ' 
them. 1 P. TViL 540. 

Where one feized in fee owes debts by bond, and de* 
vifes lands to the heir in tail, and gives feveral legacies, 
after which he dies, leaving the heir his executor; the heir 
with the perfonal eftate pays ofF the bond debts, by^which 
means there are not aflets to pay the legacies; the legatees 
bring their bill, praying to (land in the place of the bond 
creditorSt and to be paid out of the land devifed to the 
eldeft fon. The court held the legatees to be without re- 
medy, the land being Tfpecifically) devifed injtail to the 
heir ; otherwife had the land defcended to fuch heir in fee. 
So though the court will marlhal the afTets in fi^vour of a 
llmple contract creditor, and (generally fpeaking) in fa* 
#our of a legatee, yet where fuch legatee i^ a pecuniary 
one, he will not be relieved by being permitted to come 
in the place of bond-creditors upon the land in the hands 
of a devifee therecrf". P. WiL 201, 678^ 20^. ^ 

A fpecific legacy is not to be broken into in order to 
made good a pecuniary one; much lefs (hall pecuniary le- 
^atees^on a deficiency of af^ts» have any remedy /or their 
^gacies againft a devife of land. 

The court will niarfhal afTets in favour of legatees, where 
Specialty creditors exhauft, as againfl the heir in reipe^ of 
eftate ^cending ; and againft a refi'duary devifee, but not 
againft a ipecific devifee — ^If one devifes his real eftate, and 
^ives general pecuniary legacies not charged on the real 
eftate and dies leaving fpecialty debts, and the fpecialty 
creditors exhauft the peiibnal eftate, the legatees (hall not 
ftand in their place and come on the realty, becaufe it was 
14e intention cf the teSator that the devifee (houM have 
. 4he real eftate, as well as the legatees be paid ^ and there- 
fore. 
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Ibre, if one has only perfonal eftatc» and gives fpecific aS - 
well as general legacies j if the creditors exhauft the ge- 
neral affcts, yet the general legatees (hall not ftand in their 
place, and come upon the fpecific legacies^ But if jonc ' 
indebted by fimple contra£i: has lands and perfonal efiate, 
and begins his will by charging all his eftate with payment 
of his debts -, and then, after giving general legacies, devifes 
his real eftate by way of fpecific devife ; and the fimple 
contract ci^editors exhauft die perfonal eftate, the general 
legatees (hall ftand in their place, and come on the r^al. 
Hanhy y.^RobertSy Ami. Re0. 127. 

Teftator byhis vnll oroered truftees to poflefs them* 

^felvcs of his eftates znifubflance^ and to pay debts. This 

''was held a charge of the debts on the real eftate. And the 

aflets fiiall be marOialed for the legatees, to let them in fo 

^r as the perfonal eftate has paid towards the debts* 

3 Bfonm\ Chanc. Rep, 347. 

It is (aid to be a general rule, that if the legatee die be- Legatee 
fore the teftator, the legacy will (unlefs the contrary be **/»"« ^«*«* 
cxprefled) be a lapfed legacy, that is, will be loft, and fink '*^* 

into the refidue of the teftator's eftate ; and this is more 
particularly the cafe, in favour of the heir, where it is 
charged upon a rod eftate, 1 Alk. 50. 2 Peere WiL 601. 

But there are many exceptions to this rule; and where- 
ever it can be coUefted from the expreftions or general 
import of the will, that it was the teftator's intention to 
make it a vefted legacy, it will be fo, and go, in cafe of 
the death of the legatee, to his perfonal reprefentatlves. 
X Peere WiL 457. Co, Lit. 237. 

So in general, where the legacy is charged upon the per^ 

Jonol fund only, it will be an immediate intereft, and be 

payable to^the perfonal reprefentative of the legatee, not- 

withftanding his death prior to that of the teftator, unlefs 

the contrary be evidently intended. Ibid. ^ 

In the conftrudion of bequefts of this nature, a dif> 
tinf^ion has prevailed, grounded oft the civil law, between 
a bequeft to a mzxi^if or when he attain a (Certain age, 
and a bequeft to him pay^abU at that age. In the firft cafe 
the event of attaining the age fpecined is held to apply 
to the fubftance of the legacy, and therefore will be loft 
by the death of the legatee before the time ; but in the 
other cafe, the event of attaining the fpecified age is con-* 
fidered as applying not to the fubftance of the t>equeft, but 
merely tQ the time of payment > fo that her^ the legacy 

do«5 



* does not lapfe by the death of the legatee before the time* 

And though, ag«reeably to this rule, the time fpecifled 
refers ta th^ fqbftance of the legacy, yet if the teftators di- 
r&St interefl to be paid in the mean timey. it will neverthe« 
kfs b^ a vefted legacy, for fuch muft be prefumed fio have 
. ^en the teftator's iotention ; but fuch prefumption. i^ npt; 
fornifiied by any maintenance beins given lefs thaa thct 
intereft. . e Btqu^. Ci. Ref. 3, 3 Ibid. 416^ 
. Beiides thefe b^quefts made by a maa's laft will or tes- 
tament, there is alfo perfnitted another death^bed difpoK 
lilion of property, wMch is called a difpoiltion cauja mortis^ 
' t« e. in ponten^lation of death ^ which is where a man ii| 
his taft ficl^nefs delivers, or caufes tp be delivered, to an'? 
other fome. goods,, &c. to keep in cafe of his deqeafe! 
$i Black, Com- 513. 

This gift, if the donor dies, is good without the ajQent of 
thef executor, but it v^ill not prevail againft creditors j and 
it is accompanied with the implied truft, that if the donor 
recover, it (hall revert to him again, free* Ckq^n. 26^ 

Bonds, drafts upon a banker, bauk iK)teS| and bills pay-* 

able to bearer, have been held to pais by this mode of difr 

pofition \ but promifTory. notes or bills of exchange, being 

payable at a future day, are chofes in adion, aqd cannpt 

pals by delivery. 2 Vez* 431. 3 Peerc fViL 357. 

Surplus to . When all the debts, and, in cafe of any will, all the Jer 

be paid to gacies given by fuch will, are difcharged, the furplus of 

^r^ic- refidue muft be paid to the rcfiduary legatee, if any is apfc- 

4atee. pointed by the will. And if no refiduarv legatee is named^ 

it wa3 long a fettled notion that the furpUis devolved to thp 

executor, for his own ufe, by virtue of his executorfbipu* 

But whatever ground there might have formerly been for 

this opinion, it is^ jtiow to be underftood with this reftrict 

lion ; that although where the executor has no legacy at 

all given him by the will, the refidue, after payment of 

debts and legacies, (hall generally be his own, yet where^ 

ever there is fufiicient on the face of the will, (as where 

the executor has a competent legacy bequeuhed him for 

jhis trouble) from which it may be implied that the tef*- 

tator did not intend his executor ihould have it, the refidue 

of the eftate thus undeyifed ihall be diftributed amot^ the 

im^t of kill to the jteftator; the executor then flanding 

yfon exjuQiy (be ispie foofung ^ an ftdmiijuftratori who is 

9 ui 
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in all «R(es where there is a will Wind to difirihtUe t^e * 
irefidue, after p^ment of ^ebts ^nd 4egaQie$, amof^ the 
next of ^kin to the deceafed;; .«nd wh^ifc iho'e U.no'.ivil), 
' the/u^hole^ffeAs of the deceafed^ after paymeptof his debt^ 
«re to'be^diftributed'in the fame>manner. 

In all legacies which are vefted on the tefliator^s de^atl^ Intereft doe 
^tbough payable at a future day^wherefthqy.are cha|[£;qd,on*^^2'**** 
land, or cokifift of money in the fmad?, both of which ^ield - 
an immediate and cofiAant profit, iiiiUereft ihallbe.|)aid.gfi 
them to tbe4«satee fcom the 4;^ator!s death to tbue time 
of. payment. Mut if the Jiegafaes^are4;bar2^d poly on.tj^ 
perfoaaleftaAe gKneraUy^ which :<r^not he irpmediajtelv g^ 
in, thev iball then carry intercft pn)y.,froin 4^c.cnd'pf obp 
^year Aiter the'deaih of the teftatPi; .^which time .the j^xe-^ 
.cutor ortadmimftfiutor is.allow^ to,ietl}e,bis a^'rs in. 

When a kga<?y isigiven to oi^e. Q094itionaUy jc^ily, as ifi 
cife he do or omita^y particylar^ad, ike leg^qy is. aot i\^ 
»or .payable until the condition is ^.perfe^Q^ed'; .siratjierefore 
if the legatee dies before performance of it, tbe4egacy^& 
in.-general 'lixtif^iiiihed. 

Where a legacy of moiiey*,or c^eri.pe^^al eftate..|s Legacy u 

.given to one who is an in&nt ( wider nwcnty-oiie ycajfsof*"^****^ 

age) at tbefteftator's -dtceafe, without :^ppoiQting ;he le- 

^tee'srage»of ' twenty HWieyearst<)r.any.crther -certain timj, 

forvthe paym^t of it ; this legaoy cannot be paid ^befote 

the legatee is twenty <*one;years old, i he Jiot hei(rg capable 

-before that^tkne ofcgiyij^ig.Tthe fxecutpra legal diff;harge 

for the fame. It is -often tbexQurfe» for^ecutprs an,fMch 

•jnftances to:^ay the -father or . guardian^, of ,^e in&nt.tbe 

J^^py, in order to difburden thenFifelves ^of tht trP^ible.of 

nthe execvtorfhip. This can 0nly.be/f4fejy done, .whe«e 

iuch. parent or guardian, being a p.erfpn4i^ gppd oircum- 

.'fiances, will fufficiently tnderpnify^he executor by bpnd 

r^ainft any'/uturerdeniand.of .tl>e legacy by the infant,, who 

is entitled to psiym^nt of the fame from the .e;jpecut0r wh^ 

che comes of age, notwithftandifig. (iK^hi^^rmer payment to 

^his lather or;guar<dian. . 

If a ftranger iajces^iipon him^to a£l.:as e?cecutor, with-Sxecutoror 
•out any iiift authorUy (.*s by in<;er,ra^dd}il3g^yiththe^ goods ^** °'^ 
of the deceafed, ai>d many.x)ther .tranfa(JUQns.),-he.islx»lled ^*^'*** 
Jn law executor of his own yttong^defan <^r/, and is, jiabje ^ 

^ to all the trtouble of an .e^cequtoribjpjkVithQut, any^pf ^be 
f.pf ofita or J advantages : but ,;merely-(foiflg^,a<^ .of .nece%y 
r0r;baai9uuty, as locking up the goods, or burying the corpfe 

of 
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of the deceafed) will not amount to fuch an intermeddling) 

as will charge a man as executor of his own wrong. Such 

^ perfon cannot bring an aftion himfelf in fight of the; de- 

)ceafed, but a£lions may be brought againft him. He is 

chargeable with the debts of the deceaied fo far as aflets 

come to his hands; and, as againft creditor^ in general, 

^ (hall be allowed all payments made to any other creditor 

in the fame or a fuperior degree, himfelf only excepted. 

And though, as againft the rightful executor or admlftrator^ 

he cannot plead fuch payndent, yet it ftiall be allowed him 

. in mitigation of damages ; unlefs, perhaps, on a deiibiency 

of aflets, whereby the rightful executor may be prevented 

from fatisfying his own debt. 

As the executor of his own wrong is liable to the fuit 
of the rightful executor, creditors, or legatees; fo alfo, in 
cafe of his death, are his executors or adminiftrators liable, 
by the ftatute of the 30 C 11^ c, 7, although in other cafes 
a perfonal wrong dies with him that did it. 4 BurrCs 
Ecclef, LaWy 191. 

A»1 executor de /on tori, cannot difcharge himfelf from 
an aftion brought by a creditor, by delivering over the 
cfFefts to the rightful executor after the aEli(m is brovght. 
Nor can he retain for his own debt of a higher nature by 
confent of the rightful executor given after the bringing 
the aftion, by the creditor. Curtis v. Vernon^ Edfler^ 
30 G. ///, 3 DurnJ. & Eqft. Rep, 587. 

There are, however, feveral a<3s which a ftranger'may 
•do without running the hazard of making himfelf an ex- 
ecutor de Jon tort\ fuch las taking care of the deceafed's 
funeral, feeding his cattle, taking an inventory of his eftate 
and effedis, paying or difcharging his debts or legacies 
Vfiih. his own proper money, repairing his houfes in decay, 
providing neceffaries for his children, £f?c. for thefe are to 
be efteemed offices of kindnefs and charity, and not fuch 
as involve him in an executorfhip. Godo/fiL gi. 

AncxQcntorde Jbn tort mzy do feveral ads which a 
lawful executor may do, and which (hall* be as binding as 
if done by a rightful executor. Of. of Exch. 179. 
^ And here we muft obferve, thac regularly there cannot 

be an executor de fon tort where there is a rightful exe- 
cutor, or when adminiftration has been, duly granted; for 
if after probate of the will, or :adnilriifti'atibn granted, a 
ftranger g6ts poffcffion of the flecei^fed's goods, hd is. a 
. "^'^ ' . - ' ' wefjaflfer 
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-trcffpafler to fuch executor or adminiftrator, and ma}' be 
fued as fuch. 5 Co. 33. '1 Chan. Ca. 33.. 1 Scdk. 313. 

But if a ftranger gets poiTeflion of the deceafed's goods 
before probate of the will, he may be charged as executor 
tde Jon (orij becaufe the lawful executor can be no farther 
charged than for the aflets that came to his hands, g C 

33- *• 

An executor of his own wrong is in no refpe^t favoured Not favour- 
by the law. He cannot retain the property of the inteftate J'^^J*^ ^ 
in difcharge of his own debt, though of a fuperior degree. 
B Tsrm Rep- 100. ^ 

And he wiU be liable to an action, unlefs de deliver 
over the inteftate's goods to the rightful adminiftrator, be- 
/ore 2L fuit be commenced againft him. 3 Ibid. 590. 

Favour is fhewn with refpe<^ to wills in what the lawExecntofy 
calls executory devifes, which is- the limitation of a future ^^*^«*' 
intereft, not to take place immediately on the death of the 
teftatpr, but at a time and under circumftances appointed 
by the will ; as when a man devife? a future eftate to arife 
upon a contingency, and till that contingency happens 
does not difpofe of the fee-fimple, but leaves it to defcend 
to his heir at law; as if one devifes land to a feme fole or 
unmarried woman and her heirs upon her day of mar- 
riage : here is in efFedl a contingent remainder without any 
particular eftate to fupport it} a freehold commencing in 
futuroy or at a future time. This limitation, though void 
in a deed, yet is good in a will by way of executory de- 
vife. 2 Black. Com. 172. On the fubje<a of executory 
devifes much might be faid ; but as it is a dodrine that 
can be underftood only by fuch as are well verfed in the 
law, unlefs fully explained, I (ball here briefly obferve, that 
an executory devife feldom happens, when the will is made 
with good advice and due conilderation. 

But I fliall proceed to (hew, that if I, by my will, create fexsctitory 
an eftate in my heir different from what he would hgve***^''^« ^ 
taken by law, there the devife fliall be good, the quality ^J^^^ 
of the eftate being altered, and it being indeed not the ferent from 
fame eftate as would have defcended to him. As if I^thatwhkh' 
^eing poffeffed of lands in fee-fimple, give my fon an eftate-^^^^ 
tail in thofe lands, and after his death without ifTue devife 
it to another, here he fhall take by the will, which confines 
his intereft, and not by defcent, by which he would have 
been entided to the fee-fimple; the intention ^ the tef^ 
tatbr being always to prevail : and here it is manifeft that 

H die 
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the fon- (hall not have fuch an eftate as the law would 
have given him. Thofe devifes are alfo void and rejeded 
where the words of the will are fo general and uncertain 
that no rneaning can be collefted from them. And ther^- 

. fore where a man by will gives *« all to his mother/' thefj 
general words will not pafs lands to his mother ; for fince 
the heir at law has a plain, and uncontroverted title, it 
would be fevere and unreafonable to (et him ari,de, unlcfe 
the inte;:ition of the teftator is evident from the willj for 
that would be to fet up and prefer a dark, and at beft but 

, a doubtful title, to a clear and certain one. 

VIII. Duty of Adminifirators^ pointing out the Operations 
of the Law in the Difiribution of the Eftates of thofe who 
die Inteflate^ or without a Will. 

Of letters of If the deceafed die wholly inteftate, or without a will or 
adminiftra- teftament, then general letters of adminiftration muft be 
*"*"* granted by the ordinary to fuch adminiftrator as the fta- 

tutes of 31 E. III. c. 11, and 21 //. VIII. c. 5, dire£t; 
and in confequence of which the ordinary is compellable to 
grant adminiftration of the goods and chattels of the wife 
to the hufband, or his reprefentatives, that is, his executors 
or adminiftrators, who, if the hufband die before admini- 
ftration taken, will be entitled in equity, ?ind not the wife's 
next of kin. 2 Black. Com, 504. 3 AtL 526. 

That the adminiftration of the wife's goods of right ap- 
pertained! to her huft>and, is confirmed by ftatute of 29 
C. II9 c. 3, which enadteth, that the ftatute of the 22 (J^ 
23 C. II. c. JO, (commonly called the ftatute of diftribu- 
tions) ftiall not exttni to t\\t ttL2itt% of femes- covert^ that 
is, married women, who (hall die inteftate; but that their 
' hufbands may demand and have adminiftration of their 
rights, credits, and other perfonal eftates, and recover and 
enjoy the fame. But if the wife was executrix to an- 
other, then as to the goods which (he had in that capacity, 
adminiftration muft be granted to the teftator 's nopct of 
kin. ^SalLai. 
Granted to Thus by the ttatutes of Edward the Third and Henry 
the widow tjie Eighth, the ordinary is compellable to grant admini- 
w jiext of fl-j-atior^ of the hufband's efFe£ts to the widow, or next of 
kin. But he may grant it to both, or either, at his difcre- 
tion. For, it being moved for a mandamus, to the oiHci^I 
..of the bifhop of Gloucefter, to commit adminiftration to 

the 
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the widow of ah inteftate, the court obferved, that would 
be to deprive the ordinary of his* ele£lion, in granting it to 
her, or the next of kin; and therefore ordered the manda- 
inus to be taken generally, to grant adminiftration of the 
goods of the inteltate. Stra. 55^. 

The ordinary may grant adminiftration, crther jointly or The qjtii-' 
feparately; for he may grant feveral adminiilrations of fe- nary may ^ 
veral parts of the goods of the inteftatej as where a nian ^[^^ J^^*" 
died inteftate, leaving a wife and a brother, the ordinary jointly or . 
had granted adminiftration of fome particular debts to the Separately, 
brother, and the refidue to the wife. It was agreed by the 
court, that the ordinary might grant adminiftration to the 
brother, as to part, and to the wife for the reft, in which 
cafeTieither could complain; fince the ordinary need not 
have granted any part of the adminiftration to the party 
complaining. But if the inteftate leave a bond of loo/. 
the ordinary cannot grant adminiftration of goL to one 
perfon, and jo/. to another, becaufe this is an entire thing. 
iRoWs Abr.^Q%. iSalL^e. 

if a will is informal in its execution, with refpefl to theDifFerene 
difpofition of land, as if it hath but two witneiTes to it, orK*"^*°^ 
if it is not figned by the witneiTes in the prefence of the*"" ^^' 
teftator, the law will determine the maker of it to die in- 
teftate, fuch will being in fa£l no will at all. 

A perfon is alfo faid to die inteftate, if after having Revoking a 
made his will he revokes it, wfthout making any other will,^'*[^.^'»^**<>**' 
and fuch revocation may arife from various caufes both in^gj"^*"" 
fa£l and law, and is either exprefs or implied. 

If there are two or more adminiftrators, one of them Two adml- 
cannot, like an executor, releafe debts, or difpofe of the"**"^"' 
property of the deceafed, without the other's joining, be- 
caufe only ane authority is granted to them by the ordinary, 
1 JiL 460. 

Before the ftatute of Weftminfter 2, the ordinary had the 
abfolute difpofal of the inteftate's eftate, in order that h^ 
might diftribute it for purpofes of charity. By that ftatute 
he was permitted to retain only the refidue, after payment 
of debts ; but the flagrant abufes even of that power 6c- 
cafioned the legiflature again to interpofe, in order to pre- 
vent the ordinaries from keeping the adminiftration any 
longer in their own hands, or thofe of their immediate de- 
pendants; and therefore, by ftatute 31 £. ///, c. 11, it iis 
provided that in cafe of ihteftacy, the ordinary fliall depute 
the neareft and moft lawful friends of the deceafed to ad- 

H i minifter 
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miniftcr his goods; and thefe are interpreted, 9 Co. 3gfi t& 
be the next in bldod of the inteftate, who is under no legal 
dif^bility, who are alfa by that ftatute put upon the fame 
Adminiftra- footing, as to accounting, as executors appointed by will. 
**** i^'j^* Adminiftrators therefore are only the officers of the ordi- 
executon? naryi appointed by him in purfuance of this ftatute. The 
. ftatu'te of 2 i H. Vllly c. ,5, enlarges a little the power of 
the eccleliaftical judge, and permits him to grant admi- 
niftration - either to the widow er the next of kin, or to 
hih of them at his difcretion ; and where two or mori' 
perfons are in the fame degree of kindred, gives the or- 
dinary his eIe£l:ion to accept which he pleafes. 2 Black: 
Com. 496. 
The duties The duties of an exectttor or adminiftrator are in gc* 
of executors ncral Very much the fame, excepting, firft, that the cxe- 
ftrators"*v«y^"^^^ beihg appointed by wiH, is bound to perform fuch 
fimiiar in will, wh'ich an adminiftrator is not, unlefs where the will 
*o»ny in- is iihheXed to his adminiftration, and then he differs ftil^ 
Amct^. lefs from an executor : and fecondly, that an cicecutor may 
do many things before he proves the will ; but an admini- 
ftrator can do nothing, till letters of adminiftration are 
granted to him, the executor, as we have aliready faid, de- 
riving his power from the will, and not from the probate ;« 
whereas that of the adminiftrator arifcs, entirely from th^ 
a{)pointrtient of the ordinary. 
Who intt. In confequence of thefe ftatutes then the ordinary h 
tied to ad- noW compellable to grant adminiftration of the goods antL 
tiinf'*' chattels. 

Of the mft Of the wife to the hufband or his reprefentatives. Cro-. 
to the kuf- Car. 106. 1 Peere Will. 38 1. And of the huftand's efFefts 
^^^' to his widow, or next of kin; but he may grant it to eldier 

or both, at his difcretion. Stra. 532. 
Neareftm That amongft the kindred of the inteftate thofe are to be 
degree. preferred that are the neareft in degree ; but of perfons of 

equal degree the ordinary may take which he chufes. 

How That this nearnefs of degree (hall be reckoned according 

tvckoned^ to the Computation of the civilians, ai^d not of the canonifts, 

l)ecaufe in the civil computation the feveral degrees are 

numbered from the teftator himfelf, and not from the com- 

ithon anceftor, according to the rule of the canonifts. Pret. 

C4a». 593. 2 Fez. 2 IS' 

Children In the lirft place, therefore, the children, or on failure 

Wore pa- jrf children the parents of the deccafed,^ are entitled to the 

^ adtainiftrationK 
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atimlniftration^ both which arc indeed in the firft degree ; 
but with us the children are allowed the preference. 

Then follow brothers, grandfathers, uncles, or nephews, Brothers, 
atnd the females of each clafs refpeftively, i Peere JVill^ 40. ®*'- ^^^o*- 
Prec, Chan. 527. 1 Aik. 454. , 

And the coulins of the inteftate are entitled to adminifter 
on failure of all tffefe. 2 BlacL Com. 505. 

The half blood is admitted to the adminiftration as well 
as ^hc whole, for they are equally of the kindred of the 
inteftate, and only excluded from the inheritance of land: 
die brother of the half blood will therefore exclude the And ancks*. 
uncle of the whole blood ; and the ordinary may grant ad- 
miniilration to the fifter of the half blood, or the brothet 
of the whole blood, at his difcretion. 1 VcnL 425. 1 ShoWn 
'to8. 2 Vern, 1S4. 

If a baftard dies inteftate, without wife or ifllie, the king Baftard dy- 
is entitled to his pergonal property, as adminiftrator. aP^^r^inginceftatie. 

But, in fuch' cafes, it is ufual for the crown to grant ad- 
miniftration to fome Telatbn of the baftard's father or mo- 
ther, referving only a tenth part, or fome other fmall por- 
cionv 1 Wood. 398. 

When the right of adminiftration devolves upon an in- Admlmftr*- 
fant, the ordinary is to grant adminiftration till he arrives 5'^"^ devolT- 
at the age of twenty-one ; becaufe an infant cannot, before ^^-^^^^ 
iiis full age, give bond to adminifter faithfully. And as 
fach an adminiftrator is but in nature of a curator for the 
infant, and has no intereft or benefit in the inteftate's eftate 
Hbut in the right of the infant, it has always been held dif- 
cretionary in the ordinary to whom to gra'it it; and there- 
fore it hath been frequently adjudged, that he is not 
obliged, within the ftatute of Henry the Eighth, to grant it 
to the next of kin, either of the deceafed or the infant* 
Gndolph. 102. t New Abr.o^iu 

If none of the kindred will take out adminiftration, a A creditor 
creditor may bv cuftom do it. And the ordinary may, in "^y ^^ 
defea of aU thefe we have here mentioned, commit admi- ft^^iol?*^' 
niftration {as he might have done before the ftatute of 
Edward the Third, when the ordinary had the abfolute dif- , 
pofal of inteftates' efieds) to fuch a difcreet perfon as he ' 

approves of; or may grant him letters ad colligendum bona 
dtfun3i\ that is^ to gather up the goods of th^'e deceafed, , 
which neither make him executor or adminiftrator; his only 
bitfine(s being to keep the goods in his fafe cuftody, and 

to 
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to do other' afls for the benefit of fuch a$ are entitled fa 
the property of the deceafed. If an adminiftrator die, hi* 
cXecQtors are not adminiftrators ; but it behoves the ordi- 
nary to commit a new adminiftration. Where the admi- 
niftration is granted to two, and one of them dies, the ad- 
mlniftration furvivcs to him who is living, IVent Off. Exec* 
e. 14. 1 Roll's' Abr. 907. 
When let- It IS not the pradice to iffue letters of adminiftration>ti]I 
miiJiftradon ^^^^ ^^^ cxpiratipn of fourteen days from the death of the 
are iffucd. i^teftate; unlefs for fpecial caufe (as, that the goods would 
otherwife perifh, or the like) the judge fhall think fit to 
decree them fooner. On taking out letters of adminiftra- 
tion, the aximiniftfator takes an oath, which is ufually in 
this form : 

"You fliall fwear, that you believe A. B. deceafed died 
^ without a will ; and that you will well and truly adoir- 
*^ nifter all and every the goods of the faid deceafed, and 
^ pay his debts as far as his goods will extend ; and that 
*' you will exhibit a true, full, and perfeft inventory of the 
^^ (aid goods of the deceafed, and render a true account of 

" your adminiftration into the court of — , 

^* when you (hall be thereunto lawfully required." 4 Burn's 
Ecclef. Law^ 231. 

Vou alfo fwear that you are the widow, . fon, daughter* 
next of kin, or creditor, [aj may be the cafe] of the faid 
A. B. and that the whole of the goods, chattels, and credits 
he died pofTefTed of, do not in value exceed the fum of /. 
«* So help you God." 
Admlniflra* And by the ftatute of 22 & 23 C. lU c. 10, on granting 
5®' ^ ^^ adminiftration, the adminiftrator enters into a bond, with 
with'fure- '^^o fureties, according to the value of the eftate; which 
ties. bonds are determined to be legal, and by which he binds 

himfelf to the ordinary, or perfon having power to grant 
I fuch adminiftration, to make, or caufe to be made, a true 

and perfeft inventory of all the goods and chattels, debts, 
and efFeds, of the faid deceafed, which have come, or (hall 
or may come, to his hands, pofTef&on, or knowle^lge, or 
to theliands and pofteffion of any other perfon or perfons 
for his ufe; and to exhibit or (hew the fame inventory 
into the regiftry of the court from whence the admini- 
ftration ifTues, within a certain time, and well and truly to 
adminiftcr all fuch goods and efFe£ts according to law; 
and alfo to make a true and juft account of his faid admi- 
niftration, within the time mentioned in the bond, and to 

diftribute 



3>iitp of atm^inifftatarsf^ 55 

diftribute the refidue or remainder of the deceafed's eftate ' 
according to law; and in Cafe any will fhall appear and be 
proved in due form, then to rehnquifh the adminiftration, 
and account with the e^cecutor. 

The power of an executor is founded updn the fpecial Aa admlm* 
confidence and actual appointment of the dece^fed by his *•'»*<>' » 
will ; but an adminiftrator is merely an officer of the or-^*^^ 
dinary, prefcribed to him by afl of parliament, in whom the ordi- 
the deceafed had repofed no truft tt all, and whofe power n«7>»»^ 
over the efFefts of the deceafed arifes from feveral ftatutcs ^^"^J^ 
made for the purpofe, and on whofe death it refults back to w executor, 
the ordinary to appoint another : for this reafon, the in- 
tereft vefted in my executor, by my will, may be conti* 
nued and kept alive by the will of the fame executor ; fo 
that the executor of my executor is, to all intents and 
purpofes, my executor and reprefentative, as much as the 
perfon whom I originally named my executor, his executor 
reprefenting him in the fame manner as I appointed him 
to reprefent me. But the adminiflrator of my executor 
has no privity or relation to me, being only commiffioned 
to adminifter the eiFe£ls belonging to my executor himfelf, 
and not my goods which he had as executor ; and in like 
manner, if I die without will, and an adminiftrator is ap* 
pointed to me, who dies and appoints an executor, fuch 
executor fliall not be my rcprefentative : but in all cafes 
where an adminiftrator dies, and there remain any elFefb 
of the perfon to whom he was adminiftrator undifpofed of 
or unadminiftered, the ordinary muft commit the admini« 
ftration of fuch unadminiftered goods to another perfon, 
who is then called an adminiftrator dc bonis non^ that is, 
of the goods not adminiftered by a former adminiftrator. 
And in fuch cafe, this adminiftrator de bonis non is the 
only legal and perfonal rcprefentative of the deceafed. 

By the ftatute 22 and 23 C 11^ c, lo, commonly called Statute of 
the ftatute of diftributions, being made in order to regulate <**ft"*>«ti«»9 
the diftributFon of eftates of inteftates, i, /. of fuch as died 
without wilU it is enacEled, that the remainder of the per- 
fonal eftates of fuch inteftates, after paying their debts and 
funeral expences, ftiall, at the expiration of one full year 
from the death of the inteftate, which is allowed for the 
purpofe of paying a due regard (as the ftatute exprefles it) 
to creditors, be diftributed in the following manner; viz* 
one third part thereof ftiall go to the widow of the intef- 
tate, and the refidue to be divided in equal proportions 

among 
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^mong his children; or if any of them are dead, to their 
legal reprefentatives, that is, their lineal defcendants. If 
there are no children, or legal reprefentatives of them fub- 
fifting, then one half of the eftate fliall go to the widow, 
and the other half to be diftributed equally among all the 
' ^ next of kindred to the inteftate, in equal degree, and their 
reprefentatives. If there is no widow, the whole eftate 
goes among the children; if there is neither widow nor 
children, the whole of the eftate ftiall be diftributed among 
all the next of kin, in equal degree^ and the reprefentatives 
of fuch of them as may happen to be dead, if fuch next of 
kin are brothers and fitters, but not elfe ; no reprefenta- 
tives of other relations being admitted. The next of 
kindred here referred to fhall be foon more particularly 
fpecified. 
Hcirentltied Out of the above rule of diftribution all fuch children' 
«di€rthU- ^^^ excepted (except the heir at law) as may Have had any 
4rciu eftate fettled on them by the inteftate in his life time, or 

may have been advanced by him, by marriage portions or 
other gifts, equal to thefliare which would be^ due to them 
under fuch diftribution. And if the eftate or portion (o 
given them by the inteftate in his life-time is not equal to 
their diftributive fliare, they or their reprefentatives fliall 
then be entitled to fo much only of jtheir father's eftate 
under this ftatute as will make the fliares of all' the chil- 
dren as equal as poffible. But the eldeft fon and heir at 
law, or ixij other fon w'ho may be heir by particular cuf- 
tom of Borough Englifli, though he may have land by de^ 
fcent of ever fo large a value, and though he may have 
. had any land given him by his father, the inteftate, in his 
Vife-time, is neverthelefs entitled to his proportion in the 
inteftate's perfonal eftate equally with the other children. 
But if the heir at law^as had any advancement from, his 
father in money, he muft, like the other children, allow 
• for that, to make his fliare of the eftate equal with their*ai. 
4 Burns Ecclef Law^ 332. ^ ■ ^ - 

CHiTdven In all cafes where children have been advanced in the 

i*iv3nced by fether^s life-time by gift of a marriage-portion or other- 
* ""^"g* wife, and the father afterwards dies inteftate, if this mar- 
^<K Jh, <?. jiagg.portion is not equal to the fliare due under the fta- 
tute of diftributions, the rule is, for fuch children to allow 
' what they have fo received to be part of the perfonal eftate 
of thedeceafed, and thei^ to take their diftributive fliare 
^ut of the whole* 

la 



tti fefpeA to what fhall be an advancement, fo as tp 
tome within the meaning of the ftatute, we may obferve^ 
it Hath been determined, that fmall inconfidcrable fums, 
Occaiionally given to a child, cannot be deemed an advance- 
ment or part thereof. Thus maintenance money, or al- 
lowance made by the father to his fon at the univerfify, or 
in traveHing or the like, is not to be taken as any part of 
his advancement, this being only his education ; and it 
Would create charge and uncertainty to enquire minutely 
into fuch matters. So, putting out a child apprentice, is 
no part of his advancement; for it is only procuring the 
matter to keep him for feven years inftead of the parent* 
But the father's buying an office for the fon, though but at 
will, as a gentlemaa penfioner^s place, or 9 commiffion in 
the army, thefc are advancements pro tanto^ that is, for fo 
much. And a ptovifion made by a marriage-fettlement, 
although it is in the nature of a purchafe, is fuqh an ad- 
vancement as that a child claiming a diflributive ihare^ 
Ihall firft bring the faid advancement into hotchpot. Sir. 

This word hotchpot ts generally undeiftood to fignify The ttfnk 
mixing and blending together, and conveys much the fame l^ot^hpot 
idea as the words collatto bonorumy which in the civil law*^*^"^^* 
is anfwerable to the word hotchpoty and fignifies, that if a 
child advanced by the father, doth, after his father's de* . 
ceafe, challenge a child's part with the reft, he muft.caft . « 
in all that he had formerly received, and then take out an 
equal (hare ^with the others. 

It is a rule, that inr all cafes where there is only one where only 
perfon who is next of kin to the inteftate, there being noon« ^ion 
other relation in equal degrecj that perfon Ihall take the "^** °^ ^"** 
whole, as if there be but one child and no grandchildren. 

Where reprefentation is allowed, all the children of fuch Where re- 
deceafed perfon, as may be entitled to a (hate, take fych p«fentatioii 
their parent's fhare among them all. As if a man dies *^ * 

■ inteftate, leaving two children, a grandchild by another of 
his . children, and two* grandchildren of another, each of 
his two children Ihall take one fourth part, the grandchild 
of one of the dec^afed children fliall have another one 
fourth, and the two grandchildren of the other dec«afed 
child (hall have the remaining one fourth between them. 
The reafon of this being, that the grandchildren do not 
t^ke this fliare in their own right as next of kin, but aai 
reprefentatiyes ^ their deceafed parent, the children of the 

I inteftatq* 
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inttStztc. For if a man leaves only grandchiidreny as. fof 
example, two grandchildren by one ton, three by another 
/ fon, and five by a diaughter, there each of the grandchildren 

, ifaall take one tenth part, becaufe they,, in this cafe, claini 
their (hare in their own nghts a& next of kin> and all are 
fo iq an equal degree. 

Where the next of kin to an inteflfate were a grand- 
father by the father's fide, and a grandmother by the mo- 
ther's fide, half of the eftate was adjudged to each of 
them, 
ffrothcrs. If a matt dre^ without children, grancfchildren, father, 
fiftcrs, &c. or mother, and his eftate is divided between his brothers and 
fifters, or their children, the fame kind of rule \i adopted as 
in the above cafe of children' and grandchildren; as if 
there are t^o bi-others, one fitter, and three liephews and 
nieces (chiM'ren of a deceafed brother or fitter )/ heretfatf 
two brothers and the fitter living each take one fourth 
part, and the three nephews or nieces the remaining one 
fourth between them, as perfonal repr^fentatives of their 
deceafed parent, the brother or fitter of the intettate. 
Orand- • If he has no children, grandchildren, father, mother, 
mother* brothers, nor fitters, but a grandmother living, flie fliall' 
take the whole of the ettate, and his uncles and aunts, if 
he has any, fliall not fliare with her, contrary to the cafe 
ofhis own mother, and brothers and fitters. 
Uncles and If he dies leaving only uncles and aunts, and nephews 
miph^ws. and nieces, (children of a deceafed brother or fitter of the 
intettatfe} the uncles and aunts of the intettate take equally 
with his nephews and nieces, being all' his next of kin in 
equal degree. 
CbHiun- If when a man leaves his wife with child,/ fuch child, 
born. when born, fliall have an equaf fliarc^ with his other chil- 
dren, or fuch other fliare as it would have been entitled 
unto, if bom and living at the time of his death ; and if 
it is an only child, it fliall fliare the perfonal* eftate equally 
with his mother. 
t!tiftomsof The reader is to be apprized, that the ftatute of diftri-^ 
Yo"k*as*to *^w^ons before taken notice of, exprefely excepts the cuf- ' 
diftributions toms of the city of London, and of the province of York- 
It will be proper therefore, for the information of perfons. 
refiding .within the jurifdiftions of thofe places, to explain 
the particular mode of dittribution which is eftabliflied by 
the cuftoms of thefe refpedlive-diftridls; and jirft of 
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The cuftom of the city of London, rdative to the'dlf-Cuftomof 
tribution of inteftates cffeSs. This euftom extends to all^n«*o«* 
^hofe who are free of the city, wherever they may have 
died, or wherever their €fFe&!^ may be fituateo : and is z$ 
fellows; 

After discharging the funeral expefl<;es of the deceafed,Widow*« 
and payment of his debis,znd after deducting what is called ^^'^^*°*^'' 
the widow's chamber, that is, the apparel and bed*room 
fitmiture of the wife, the refidue of his goods and chattels 
are to be diftributed. ' 

If the wife he provided for by jointure, before marriage, Wife pro- 
file fliall, by the cuftom of London, be barred of her c"f 'u*'***!/"'^ 
tomary part; but fhe is notwitbftanding entitleB to her '^"*^'*"* 
ihare by the ' ftatute, unlefs by exprefs agreement^ 
1 F^rn. 15. 

l( children are advanced with a fum^ lefs than their pro- 
portionable part, during their father's life, they muft bring 
into hotchpot (with their brothers and flfters, but not with 
their mother) the money they have received, before they 
are entitled to their cuftomary fhare. a Pcerc Will ^26. 

If there be a widow and a child> or children ;— one third Thirds, 
to the widow, another, third to the children, and the re- 
maining third (by the ftatute of 1 Jfac. /, c. 17.) to the 
adminiSrator, to be divided amongft the next of kin, 
according to the aforefaid ftatute of diftributions^ 2 Salk. 

If there be a widow but no children ;-t»threc-fourths of 
the inteftate's effefts (hall go to the widow (two-fourths 
by the cuftom, and one by the ftatute) and the remaining 
fourth to the next of kin. 2 BlacL Com, 518. 

The cuftom extends only to wife and children ; if there^ 
fore there be neither of thofe, his efteds are to be diftri^* 
buted, according to the ftatute of diftributions. 
. N. B. By the cuftoms of London, debts of all kinds Ko priority 
are held to be of equal degree:^ ^ Co. 83. Wentw. Off. Ex,'^^^^^^^ 

359- 

The cuftom of the province of York differs from thatin what the 

of London only in two material points: In the province ^^?™*°f 
of York, the heir at common law inheriting any landsiy^k differ, 
either in fee or in tail, is excluded from any portion of the 
peribnal eftate, which he is not by the cuftom of London. 
X Fern. 216. 

And in the province of York, the child's fliare is fuUv 
vefted in him immediately on the death of lys father, and, 
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in cafe of his deaths will go to the reprefentatlves j hot, 
by the cuftotn of LoQcloii, it docs not veft in him till h^ 
fliall attain the age of twenty-one years; if he (bould there- 
fore die before he attains that age .(whether anarried of 
fin;:le) his part will go to his furviving brothers or fiftcrs^^' 
1 Fern, 89. 2 Fern, 558. 
When the In both places, the cuftom ceafes on the childipe»'s ^t-r 
cuftom taining the age of twertty-one years, and their parts wfll 
ceafe5. ^j^^^ ^^ diftributable according to the ftatnte of diftrii* 

butions. 
Cuftom of Particular (bounties, cities, towns, manors, and lordfliips, 
gavelkind, ^fe indulged with the privilege of abiding by their own 
cuftoms J which privilege is confirmed to them by fcrcral 
ads of parliament; th<^e cuftoms prevail in contradiftkiC'* 
tion to the reft of the nation at large, j Black, Com. 74. 
Chiefly fub- Of thofe cirfloms is ^he cuftom of gavelkind, cbifffty 
Ken/ ^^ fubfifting in Kent, though it is to be found in other parts 
^^■* of the *:ingdom. By this cuftom, not only the eldeft fpn 
oif the father ihall faccecd to his inheritance, butalltbe 
fons alike. And though the anceftor may be attainted and 
hanged, yet the heir fliaU fucceed to his eftate without any 
pfcheat to th^ lord, 1 BlacL Com. 74. Ce. lit. ff^. $ Blachf 
Conp. 84. , 

And by this cuftom the hufband (hall be tenant by the 
C^rtefy without having any iifuc ; yet curtefy by the cuf- 
tom of gavelkind, is fubjefl to feveral difadvantages ; for 
It is only a moiety of the wife's land, and it ceafe if the 
hufband marries again. Co. Lit 30. 

By the 3 1 H. Fill, c. 3^ a great part of Kent is" made 
defcendable to the eldeft ion, according to the coiirfe of 
the common law ; as by means of that cuftom divers an- 
cient and, great families, after a few defccnt$> came to very 
little or nothing. Aqd there are fix other ftatutes for dif- 
gavelling particular lands in Kent, befides the gi H.VIII^ 
though that is the only ftatute in print. Tbofe are men« 
Jioned in Mr. Robinfon's Sook on gavelkind, page j^.- 
ik>iough Another of thofe cuftoms is the cuftom that prevails in 

Enjli^i* divers ancient boroughs, and therefore called Borough 
Englifti, vvhereby the yaungeft fon fliall inherit the cftate 
in pi^eference to his. elder brothers, i Blacks' Com. 75. 

And there is a cuftom in other boroughs that a widow 
fliall be entitled for her dower to all her hufband's lands j 
whereas 1>y the common law flke fliatt be endowed of one- 
(l^lrd part only* . ib*. Likewif^l th^r^ are fpecial and par- 

tici^l^r 
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dcular cuftoms of manors, of which every one h9S m6re 
orlefs, and which bind all the cqpy»ho]d and cuftomary 
tenants that hdd of the fatd manors. Ji. Some copy- 
Holders are for lives, one, two, or three fucceffively ; and 
fome inheritances from heir to heir by cuftomj and tuftonv 
rules thofe eftates wholly^ both for widow^s eflates, iines> 
heriotS) forfeitures^ and all other things, 

IX. General J)utus and FunSions of both Executors and 
Adminijlrators. 

An executor, by virtue of the teftator's v^ill, and anTlieduiks 
adminiftrator bytvutue of his adminiftration, have an fn- o^^*^^"5^5^ 
tereft in all the goods and chattels, whether real or per-ft'J.atois^'v^ 
bxtaH^ in poiTeilion or in action of the deceafed ; and all fuch the pny^vf 
jgoods and chattels which come to their hands will be ^/r of thcdc- 
to make them chargeable to creditors and legatees. " ^ 

N.S. Things in adiion are debts and other duties due to 
tlie teftator, but not got into pojFeilion. And afets are 
goods, &c. beyond what is faiHcient to p9y the neceflary 
6uieral expences of the deceafed. 

Executors and adminiftrators have in general the fame Executor/ 
remedies againft others, for debts and duties due to the de- ^^ admini- 
ceafed, as he might have had if living. Except that they jj^y^JJ^^^^ 
cannot maintaih an atEMon againft another for zxiy perfonalmxh the 
injury done to the deceafed when fuch injury is of a nature P^^^^ <>^ 
for which any damages could be recovered ; for it is a- rule o^ ^^^Xti tX" 
law, thzxperfonal aftions die with t\ic per fon-^ and, there- c-pt in * 
fore, cannot be revived, either by or againft the executors ^^w m- 
or other reprefentatives of the deceafeid; but in a6iions^^^** 
?rifing from iireach of promife' or the like, where the right 
defcends to the reprefentatives of the party, though the 
fuit ftiall abate by his death, yet it may be refumed by or 
^ainft his executors or adminiftxators; for actions of this 
laft defcription are anions againft the property of the de- 
ceafed, in which the executors or adminiftrators have the 
fame intereft that the teftatsor or inteftate had when living, 
March. 14. 9 Black. Com, 302. 

And by the 31 Ed' ///, adminiftrators are entitled, like 
executors by the common law, to every fpecies of a<9:ions 
to recover debts due to the deceafed, which he might have 
hdd before. 

And they may fuc for rent in arrear and due to the de- They may 
$PM in his life-time J and diftraia the lands, ^<r. charged f^^J^^Tf"*^ 
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with the' payment, (o Jong as the fame hnds, &c. continim 
in the feifin or pofieliion of the tenant, or of any other- 
perfon claiming only from the faid tenant by purchafe, gift, 
or defcent, in like manner as their teftatpr might have done , 
if Jiving. 32 i/. F/Hl c. 37. 
* And by the fame flatute the executors or adminiftrators 
of any perfon, having an eftate in fee-fimple, fee-tail, or 
for life, in any rents or fee farms which (hall have been 
4^e and unpaid ia the life-time of his wife, jhall, in caf9 
of the deceafe of the hufband, haye a£lion of debt for the 
arrears,. Of maydiftrain for the fame, in Jil^e ai^i>ner as if 
his wife were alive. lb. 

And fo of the execuior$ or adminifirators of othcf per* 
fons having any rents or fee farms for terms of life. lb. 
Tenant for And by itG. 11^ c. 19, it is enadl^d, That when the 
life dying, tenant for life of any lands, tenements, or hereditaments, 
fhall happen to die before or on the day on which any rent^ 
Was referved or made payable upoR any demife of any 
lands, tenements, or hereditaments, which determined on 
the death of fuch tenant for life, the executors or adminr- 
ftrators fliall, in an action on the cafe, recover of fuch te^ 
nants, or the undertenants of fuch lands, f^c. if the faid 
tenant for life die qn the day on which the fame was madd 
payable, the whole, or if before fuch day then a proportion 
of fuch rent, according to the time fuch tenant for life 
iived of the laft year, or quarter of a year^ or othipr ^ime 
in which the faid rent was growing du?^ 
Executors Adminiftrators, as well a? executors, ai:e allowed, amongft 
and admini- debts of cGual degree, to pay themfelves firft, by retaining 
^^'^\^^z(iimcknt (urn in their hTinds. - . 

own debts. And if a perfon who is indebted to another make hts 
credit6r his executor, or if fuch creditor talce out letters of 
adminiidration, the law in like manner allows fuch executon 
or adminiih'ator to retain fo much of the efFeds of the de^ 
ceafed as will pay himfelf before any other creditors whofe. 
debts are of equal degree ; the reafon of which is, that an 
executor or adminiftrator cannot, without an apparent ab- 
furdity, commence an adion againft themfelVes, as repre« 
fentatives of the deceafed, for that which is due to them in 
their refpective private capacities: and if this privilege 
were not allowed them, they would be put in a worfe fitu- 
ation than the reft of the creditors, becaufe, as they -cannot 
commence any fuit, they muft neceflarily be paid Laft, and 



tv^ld therefore, in cafes where the eftate of the teffator 
of intcftate proves infolvent, lofc their debt. Plow. 543. 

But they (hall not claim their own debt to the prejudice if of an equal 
of thofc of a higher degree, for the law only intenc&no put*^*s>^ee* 
them in the fame fituation as if, they had themfelves fued 
and recovered their debts, which they could not h^e done 
whilft debts of a higher degree were fubfifting, Viner^ 
fit Executors D. 

Neither (hall an executor or adminiftrator retain his own 
debt, in preference to that of his co-executor or co-admi- 
niftratorin equal degree, but both fhall be difcbarged in 
proportion. lbid% 3 BlacL Com. i& 

X* Of appointing Guardians. 

Formerly when a perfon died, leaving children under 
dge, certain perlbns were entitled by law to be guardians 
to fuch as were heirs to realeftates; but now the father^ 
and he only, is authorized to appoint a guardian to fuch 
children as may be under twenty-one years of age at the 
the time of his death : and this he may do either by deed 
or will, to be executed in the prefence of two witneiTes : 
itich guardianfliip to continue till they are twenty-one, oc 
for a fhorter time. And by the 12 C. //, c, 24, a re- 
medy is given to the guardian againft any perfon who fhall ' 
unjuftly take away iuch child^ to recover him, and da- 
mages, for the child*s benefit.^ This guardian has alfo the 
management of the child^s lands, goods, and money, dur- 
ing \i\% minority, for which he is to account, having all 
reafonable allowances. 

By the cuftom of York, a mother may appoint a guar- By the cuf- 
dian' to her children, as to the perfonal cftate, but not as torn of 
to the land. And in all cafes where no guardian is sp-^^'^ 
pointed, or if the guardians appointed die or refufe to a^, 
their power devolves to the Lord Chancellor, he being 
(under the king) the fupreme guardian of infants, and all 
hiAi^% not capaUe of ading for themfelves. 
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• ptttmntsi of muK 

. • &c. &c. 

A Will is to be wHtten on paper or parchment with* 
out a. ft^nip» the legiflature wifel v confiderin^ that a peilbh 
_raay be feize4 with a fudden and fatal iHnefs, remote frodl 
any vender of ftaraps, 
iTamesand Whether a will be begun with thefe words, ** In the 
•additions, name of God, amen/* or with thefe, «*This is the laft will 
» . . and teftament," is immaterial; yet the former feeming to 
be the moft ufual method, it is here purfued/ The teftator 
fliould be careful in giving a proper defcription of himfelf, 
as with refpe£t to his chriftian and furname, his place of 
abode, trade, or occupation; which is ufually termed his 
addition. Women, who were never married, ufe the ad- 
dition of Jpinjler 'y widows, that oftoidows', which ^re fuf- 
ficient without mentioning any trade or bufinefs, though 
they may exercifc any fuch. 

Legatees ihould alfo be properly defcribed, ^s thereby 
they may be diftinguiflied from any others ; and the whole 
will fhould be fo formed as to leave no room for doubt 
concerning the teftator 's intention. 
Thewor-ds, Thp words, of " Sound and difpofing mind, £^c.'* feem 
"nd d^f.** eflentially neccffary to the validity of wills, and fhould be 
pofing ' noticed and acknowledged in every will by the teftator. 
mind.'* Where there is no tim6 limited for paying a legacy, 

'^*^^®. the execqtor h^s one year after the teftator's death for 
paid.'"'' paying it. 

It Ihould be dated the day and year on which the tef- 
tator figned it;, and he fliould put his feal as well as his 
namq to the will; for though this is not required by the ^ 
29 C.IIy even with refpedt to real-eftate, and as tb pei-- 
. fonai eftate, we have feen, tbs^t lefs formality is required iri 
executing a will thereof, than a will whereby real eftate is 
afFedled; and that two witnefles are fufficient, where the. ^ 
will does not concern real euate : yet if a man derives his 
power of difpofing from any deed, b/ which it is expreffed^ 
that he will difpofe by writing, under his hand and feal^ 
&Ci it is neceifary for the teftator to feal his will; as by 
an. pmiigon thereof the difpofition hath been held void. 
And it has been held, that fealing a will is not a fufiicieqt 

ligning 



fiMtng withia i(ie ftatute; therefore) it is prudeat for tM 
t^ator both to fign and feal his will. 

If a Qiatfied woman makes a wilK m eonfequence of a 
fettlement or agreement, the will mould begin in the fol- 
lowing form : 

^ IN THE NAME ot Gon, Ajuifi^. I Mary Note, Will of a 
Wift of John Nukes, ot Hattipftwd, in the i^n^ ef Mid-^* "^«^- 
cfiefex, Efquire, do by thi<i my Writing, ^rporUng tb be 
ffiy laft will and teftament, difpofe of mv eiUte end effb&s, 
(mrfiiant and according to the iiuthbrity to rrie giveh tod 
refcrved in and by a d^ of fettlement made oil m^ Aliir- 
riage with the (aid John Note) bearing date (and fetting 
out the date of and parties to dib fetdement, if known) 
and by virtue of the faid deed, and of all other powers and 
authorities whatfoever to me giten or referved, in manner 
as follows : That is to fay, I give, &c. as in other willsw 

Wben the pdfon making mc will execute it, he rtttftj Will how 
in the prelfence of the wittteffcs, write hit tiamd ot^pofitc^^^*'*" 
the feal, (or if he has previoufly written it, he muft ac-^ 
kilDWied^ it to be his writing. )-^If ht cannot writc» be 
Ittuft make his mark, and then fay to the witneSes, ** I ' 
publtfli and declare this as my lall will, and defire you to 
witnefs it.'* 

No. L 

Jf^iU vfa Manj pojfejfci of Atomy ^ PlaU^ Houfehold Gdodsy 
a leafdiold EjttUe for Years i another for Years deters' 
ffiinaile on the Deaths of three Perfons named in the 
IJeafei and having alfo divers Sums of Money due to 
him I but is not pc^f^ed of any real e/lntCt gwing tht 
whole to his Wife. 

^N THB NAME Of GoD, Amen. I John Hooky of 
Cheapfide, in the city of London, linen-draper, being in 
health of body aqd di found mind, memory, and under- 
ftatiding, praifed be Sod for the &me, do ttv^t this my 
laft will and teftamem in manner and form fUlowfn^: I 
give, devife, aiid bequeath, unto my beloved wife Mary 
Hook, all my monev, fecurities for money, goods, chatteb) 
eftate and effeds, of what nature or kind foever, and where- 
foever the fame mail be at the time of my death. And I . 
do nominate, cbnftitute, and appoint-my faid wife fole ex* 
ecutria: of this my Uft will and teftament, hereby revoking 
ahd making vdid all apd every other will or wills at any 
liitae heittdbre by me made, and do declai:e diis to be my ^ 
V K laft 
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kft wfll ahd tcftamcnt. In witness whereof 1 the (aid 
John Hook have hereunto fct my hand and feal this 
day of in the year of our Lord 17 • 

Signed, feaUdy declared^ and pub* ' p-— I 

♦ liflied^ bytht abovenamed jfohn g. hg 




have fubfaibtd our names as wit^ 
. fuffts thereto. 

Thomas Crook. 

WlI-LIAM MaRRIOT* 

No.n. 

Will of an unmarried Woman^ or Spinjler^ pojjefftd of 
Money^ Houfchold Goods^ and other Pcrfonal t^jiatt. 

. IN THE NAME OF GoD, Amen. I Sarah Singleton, 
of Gertnan-ftreet, in the parifh of Saint ^amcs, in the Li- 
berty oiF Weftminftcr, and County of Middlefex, fpinfter, 
being in health of body and of found mind, niemory> and 
underftanding, praifed be God for the fame, do make this 
my laft will and teftament in manner and form following 1 
Tobe de- First, I will and defire that I may be decently buried in 
Hed/ "" ^^^ parifli church of Saint James aforefaid : And I g;ive 
Gives ic- ' and bequeath unto my brother John Singleton the funi of 
gaciestotwo^oo/.: Al5o, I give and bequeath unto niv brother Wil- 
An?tti^a ^*^"^ Singleton the fum of 600/. : Also, I give and be- 
nepheVJr, on qucath to my nephew William Singleton, fon of my bro- 
iis attaining ther Thomas Singleton, deceafed, the fum of 300/. to be 
aT ^^ars°/ P^*^ ^^ "^^ ^^^ nephew, when he attains twenty-one years 
^ ' of age J and the intereft thereof in the mean time to lui 
paid and applied towards his maintenance and education, 
in fuch manner as my executor hereinafter named, (hall in 
'Refiduetoahis difcretion think fit. All the reft and refidueofm^ 
^^h^^\t "^°"^y> goods, chattels, eftatc, and efFe^Sls, of what nature 
apiwSntsex-^r kind toever, I give and bequeath unto my brother JamfS 
tcutor. Singleton: And I do nominate, conftitute and appoint^ 
my faid brother James, fole executor of this my laft will 
and teftament; hereby revoking and making void all and 
every other will and wills at any time heretofore by me 
0)ade> and do declare this p> be my Uft wiU and teftament. 

In 



In witness whereof I*have hereunto fet my hand and 
iea], this day of in the year of our Lord 17 

Siovx^:^t^zlcd,j , SARAH SINGLETON. 



No. IIL 

Will of a married Woman by Virtue of a Settlemmt made 
previous to her Marriagey difpojing of Perfonal Eft ate. 

IN THE NAME OF GoD, Amen. I Eli^beth Mills, 
now wife of John Mills, of the parifli of Saint Margaret, 
Weftminfter, in the countv of Middlefex, Efquire, late 
Elizabeth Field, fpinfter, being Tick and weak in body, but 
of found and difpofing mind, memory, and underftanding^ 
praifed be God for the fame, do hereby, in purfuance and 
exercife of the power and ai^thority given and referved to / 
Qie, in and by the fettlement made previous to my marriage Mentions 
with the faid John Mills, and by force and virtue of air^«' inl- 
and every the power and powers, authority and authorities JJJJ.^J*"^** 
in me being, or enabling me thereto, make my laft will 
and teftament \n manner following, that is to fay, I giveBcqucft to 
and bequeath unto my beloved hufband the fum of 200/. her huf- 
Also, I, give and bequeath unto my brother William Field ^**» ^'**'' 
the fum of lopA Also, I give and bequeath unto mycoufiiT 
coufin Ann Soam,, widow, the fum of 100/. All theRcfiducto 
reft, refidue, and remainder of my eftate and efFe6ls, of ""^ divided 
what kind or nature foiever which I have or (hall bave right^^^^^^ 
to difpofe of, J give and bequeath unto my nephew and niece, 
niece, Jamqs and Mary Field, equally to be divided be- 
tween them, in cafe they are both living at the time of 
my death ; but if either of them fhall happen to die befor<p 
me,, then I give and bequeath the (bare of him or her to 
dying to the furvivor of them. And I do hereby nomi-]3rother ap* 
nate, conftitute, and appoint my brqther Wiljiarp Field poWdex- 
- aforefaid, folc executor of this my laft will and teftament. ""*^'' 
In witness whereof I have hereunto ifet my hand and 
feal, the day of id the year of our Lord, 17 



Signed, fealed,! ELIZABETH MILLS. . ^| 

1 \ 
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6t ^nt^tmtfmnxii. 

No. IV. 

W^Haf a. Mem having a large Si(fci in tfa4i% and oih.w 
Pcrfonat EJiatt to a confiStrtMt Amount', but hc^ Reaf 
Efiatc. 

IN THE NAME OF GoD9 Am^v. I Thomas Jackfon^ 

of the parifli of Saint Martin in the Fields, in the county 

of MiddtefeXy upiiolftefcr» being fick an4 we^k in bo^i 

but of found apd diipofiog min4» meamy^ ftud i|iMl^ft«nd- 

in£« thanks be to God for the fame, do make thi& my Uft 

MeBttoa wui and teftamen( in manner following; Wh^r^as my 

"?*** 5^*y dear and loving wife Martha Jackfon is provided for by 

^vy^fo, fettlement made on her marriage, 3^nd tKercby, oi\ my 

l»y fettle- death, will, amongft other things, be entitled to, ^nd pof- ; 

»«»'• feffed of a dwelling-houfe, meffiiage, or tenement, 6^uatp ' 

and being a(t Knightibridge, in th^ parifh of Saint George^ 

Hanover-fquare, m the faid county of Middlefex, for the^ 

term of her life: Now, in token of tbe k>YC^ and affeflion 

I have and bear for ;md towards my faid wife, I ^ive stnd 

lieaueath to her all the plate, linen, china, houfehoid goods^ 

ana furniture of all kinds, whick (ball be in tbe a(bre&id' 

dwetling-houfe at the time of my death, and alfb the fi^m 

U»iuf^ tpi of 20 gulcveas for a ring and mourning. And I give an^ 

^^W- , bequeath to my brothers John and William Jackftn,. the ' 

t * like fum of 90 guineas eacb for a ring and mourning. 

Up^c%to Also, I give and bequeath unto John Jopes, and Thomas 

cxrtutors. Jenkins, of Knightfbrldge afoijefeid, Efquires, rav executors^ 

and truftees' hereinafter named, the fum of $0/. e^chj, for 

the c^re and trouble they m^ylv^ve 'm ej^cutsng this mr 

will, and performing the trutts hereby in thc*n repbfcd. 

Kefidoeof Ali, tbe reft, refidue, and remainder of my plate, lioen, 

houfchoW china, boufehold goocte and furnitttre^ and alt my other 

SJfj^^'goods, chattel?, fto(?k; in trade, eftaje and effedh of what 

in traicj^ tia. n^ore pr kind foever, not hei^in- before given or be- 

truftees, t», quq^tbedj. 1 give and bequeath unto the fetid John Jones 

5mruSout%n<l Thomas Jenkins,, to holu ta them the faid Joha, 

to inteteft Jones aod Thomas Jenkins, their execi^tors, adniinifi;ratprs 

for the fup. ^ad afltgns, upon this fpecial trull and confidence nevcr- 

^ff^^^^Jjjf tiWjefs, th*t is to fay, that they my faid truftees, or the fur, 

they become v^ivor of tbein^ 09 tbe excciLtws. OT administrators of {iich 

of *s^f furvivor, do and (hall, as foon as convenient after my death, 

fbW and difpofe thereof, and call in and receive all fuch 

^^s, fum or fums of money,. 4is fiiall be due or owing to 

. ' » me 



«ie at the time of my death, aod place the Ri6nies ariftng 
by Aich fate or dtfpofal, and the monies fo to be called ia 
and received, upon government, or other good and fufli* 
ctent fecurity, in their own names, and in fuch manner as 
they (hall think proper: And jAlso in truft, that they da 
and (hall receive the interc^ and dividends thereof from 
time to time, as the fame (hall beconte payable, and pny, 
apply, afid dilpofe of the fame, or a fpfficient part thereof, 
-fcr and towards the maintenance, education, fupport, and 
bringing up of my fon James^ ahd my daughters Mapy and 
£Itzabeth Jackfon, and fuch other child or children, as { 
jball have living, or that my bid wife may be enfient with 
^t the time of my death, umi) my (aid children fliall feve- 
jrally and refpeStvely attain their feveral and refpeftive ages 
of 2 1 years ; and when and as my faid children Ihall feve- 
raljy and refpeAively attain their (aid ages of 8 1 years, in 
truft to pay, affien, transfer, and convey all the faid refidue 
of my eftate and efjfeds, with the intereft, dividends, anj 
produce thereof, as (ball not have been applied for and to- 
^ wards the maintenance and education of my &id children 
as aferefaid, or for putting any or either of them to bu(inefs» 
0r othi^wife advancing any or either of th?m in life, pur-; 
ftiant to the power hereinafter for Aat purpofe contained, 
equally unto and amon&ft all my faid children, when and as 
they maH fevei'aUy and refpeftively attain their faid ages 
of 21 years : and in cafe any or either of my faid children 
fliall happen to die before having attained 21 vears of age| 
.without leaving iffue of his or her body hwtully begotten j 
|hen in trufl to pay, affign, transfer, and convey all the 
fiud refidue of my eftate and efFefls, and the intereft, divi- 
dends, and produce thereof, or fuch part thereof as ihall re- 
qiain unapplied as afore&id, unto fuch of mv faid childrei^ 
as IhaB live to attain his, her, or their reipefiive age or 
ages of 2 1 years, Ihare and (hare alike, if more than one. 
But in cafe any or either of faid children (hall happen to* 
die under age, leaving iflue of his, her, or their body or 
bodies lawfully begotten; then in truft to pay, aifign, tranf- 
fer, and convey th« part or (hare of fuch deccafed child qr 
children unto luch his, her, or their i(rue, (hare and fliare 
alik^ (if more than one) when and fo foon as they (hall fe- 
verally and refpeftivcly attain their (everal and refpedive 
ages of 2t years, and to pay and apply the intere(t, divi- 
dends, and produce thereof, in the mean time, for and to- ^ 
imds their refpedive maintenance and education. But in 

c;ife 
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cafe ail and every of my laid children (hall happeii to die 
underage, and without leaving iflue of his, her/or their 
body or bodies lawfully begotten ; thi^ in truft to pay, 
afEgn, transfer, and convey, the faid refidue of rtiy ellate 
tnd eff'e<fls, and the intereft, dividends, and produce there- 
of, or fuch part thereof as fhall remain unapplied as afore- 
faid, unto my faid dear and loving wife Martha Jackfon. 
But in cafe fhe (hall be then dead; then in truft, to pay, 
aflign, transfer, and convey the fame unto my aforefaid two 
} brothers John and Williapi Jackfon, or fuch one of them 

as (hall be then living; and I do hereby empower and 
dired my faid truftees to pay, affign, transfer, and convey 
l*rufteet ^^^ ^^ine accordingly. And I do authorize and' empower 
empowered my faid truftees, from time to time, as often as they (hall 
dn^tht ^^^^ proper, to alter and change' the fecurities on which 
gjl^g,^* thp faid refidue of my eftate and eflFeSs (hall hereafter be 
placed out, and from time to time, as often as they (hall 
think fit, again to place the fame out upon government, or 
fuch other good and fufficient fecurity or fecurities, as they 
(ball thinly proper; and 1 do hereby alfo authorize and em- 
power my faid truftees to apply the refpeftive part or (hare 
J pf any or either of my aforefaid children, or the refpecSkive 

part or (hare of any or either bf their lawful iffue (in cafe 
any or either of them die under age leaving ifTue as afore* 
(aid) of and in the faid refidue of my eftate and efie£k& for 
putting any or either of my faid children, his, her, or their 
lawful ifliie out to bufinefs, or any fuiuble employ, or for 
(etting him, her, oi them up in buunefs, or advancing him, 
her, or them refpeillvely, in any employ or otherwife, for 
his, her, or their refpefiive advancement in the world by 
* marrying, or otherwife howfoever, any thing in this my 
will contained to the contrary thereof in any wife notwith- 
-ftanding. And it is my will and meaning, that my f«iid 
truftees, or either of them, (hall not be liable to anfwer or 
make good any lofs or lofles that (hall or may happen to 
the aforefaid refidue of my eftate and efFefts, in placing out 
the truft monies according to the direftions in this my 
will or in tranfaSing any money affairs, or otherwife re- 
lating to or concerning the execution of the trufts men- 
tioned in this my will, unlefs the fame (hall appear to 
happen by or through their or either of tbeir wilful ne, 
gleft or default; nor (hall either of them my faid truftees 
be anfwerable of accountable for the ads, deeds, receipts, 
or dilburferaents of the other of themj biit each of then^ 

fhall 
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&ia)) be anfwerable only for his own feparate a£ls, decji^t 
receipts, and difburfements : And I do hereby dire£t that 
my fafd trufte^s (hall and may pay and reimburfe thenit 
reives and himfdf out of the aforefaid refidue of my eftate 
and efFe£ts> all reaforiable and neceflTary cofts, charges, and 
expences whatfoevcr, that they or either of them fliaJl - or 
may bear, pay, be put unto, or fuftain in or about the exe-' 
cution of this my will, or the truft hereby in them repofed. 
AndlAstly, I do hereby nominate, conftitute, and ap* Appointed 
point my faid truftees the faid John Jones and Thomas ^*J^"'**"» 
JenkinSj executors of this my laft wiU and teilament; and^Unf!*^" 
I do hereby aifo noipinate, conftitute and appoint 'my (aid 
wife, fo long as (he ihall continue my widow, and no 
longer, togedier with my faid truftees, guardians of my 
aforefaid fon James, and my daughters Mary and £liza#- 
beth Jackfon, and of all, any, and every fuch other child or 
children as I fhall have living, or that my faid wife may 
be enfient with at the time of my death : and do hereby 
revoke and make void all former and other will and, wills 
by me at any time heretofore made, and do declare this to 
be my laft 'will and teftamentr In witness whereof I 
have at the bottom of the two firft (beets of this my will 
(the whole whereof is contained in three iheets of paper) 
Xubicribed my naine, and to this third and laft fheet, fet my 
hand and feal this day of . in the year of our 

Lord 17 . 

^'°'"Sc/'"^"^'} THOMAS JACKSON. || 

SLO 



No. V. 

A Will difpojing of Lands only* 

IN THE NAME OF GoD, Amen. I Thomas Styles^ 
•f Cheapfide, in tiie city of London, gentleman, being of 
found and difpoiing mind, memory, and underftanding, do 
make, publifh, and declare this my laft will and teftameht, 
in manner and form following, that is to fay, Firft, I give,Devifeof 
.devife, and bequeath unto Richard Fox the younger, of^'ceboM 
-Cheapfide aforefaid, gentleman, all thofe my freehold mef- 1* "^* JJ^,^^ 
,fuages, lands, tenements, hereditaments, and premifes, within fce-ftm- 
the appurtenances whereof I am feized'in fee, fituate, ly-ple* 
ing, and being at Chelmsford, in the county of EiTex, and 
. ^ now 



inom 6r late in the fevend teittires or occupatiMis of i^iU 

Kam Pitt^ &c. (mentioning the names c£ tbft lenints of tbe 

piemifes) or fone or one of thctn, their or feme or one of 

' thtif under* tenants^ or affigtis, to have and to hold all and 

^rerytKe laid lands, tenements, aod herediunient^ with 

the appurtenttnces, fituate as aforefard, to him the faid Rt- 

Dettieof chard Fox^ kks heir j and affigns^ fot ever. Aifo, I givc^ 

lmd>to an-d^£^ and bequeath to my fecond fon, William Styles, aU 

fii^, andean ^'^ ^X ^^^dd farm, lands, and fMremifes, fituaie at 

ctecotoiy Chdoisford afeiefiiid> and now in the pofleffion of Richard 

if^h^f^' Oatley, as temnt thereof tp me, to hold th« fame faroii, 

g^y^ lands, and premifes, unto my faid fon, William Styles, for 

and daring the term of his natural Ufc ; and from and 

immediately after hisdifeafe, I give, devife, and bequeath 

the £ud farms, hnds^ and premifes, to my graiid'<^daug;hter^ 

I>evi& of Mary Stjies^ her heirs and affigns, for ever. Alfo, 1 give 

j^bllu? ^*"^ bequeath unto William Sumner, of Illi^gton, in the 

^ * county of Middlefex^ Efquire, all thofe my copyhold kuid^ 

mefluages, tenements, and hereditaoientss (and which I 

have furrendered to the ufe of my wiiH fttuaee, lying, and 

being at £n£eld, in the county of Mukllefex, and which 

now are, ,or lately were, in the tenure or occupation of 

Edward Fairfield, his under-tenants or affigns^ to have and 

^to h<4d the iaid cOpyhoid lands, mefiiiages, end teoementH 

to the faid William Sumner, his heirs and affigns, for 

ever, according to the cuftom of the manor of which the 

^^^^M '^"^ ^^^ holden. And I do alfo hereby give, devlfe, and 

halt. bequeath unto my iaid foxi, William Styles, all thofe my 

four freehold meiTuages or dwelling - houfes, fituate in 

Cheapfide, London, aforefaid, being Nos. ii, 12, 13, and 

14, and now being in the feveral tenures or occupations 

of, &c. (mentioning the tenants names) to have ^nd to 

hold the fame to my laid fon, William StyUs, and to the 

heirs of his body, lawfully begotten, or to be begotten ; 

and for default of fuch heirs, then tq the right heirs of me 

De^ifcs to the j^id Thomas Styles for ever. Alfo, I give, devife, and 

eomnwn^ bequeath unto John Luteftring, of Cheapfide, London^ 

and joijitte. mercer, and Richard Oatley, of Fleet- ftreet, London^^ 

*v^<- aforefaid, linen-draper, all that my freehold eftate, farm, 

lands, and premifes, whereof I am feifed in fee, iituate, 

lying, and being at Hackney, in the county of Middlefex^ 

and how in the tenure or occupation of Henry SymkinH 

as- tenant to me of the fame, under a leafe for twenty»M^ 

yeai^, from.jUdjr-<lay, 179^ to bam and to bold die fame 

cftatc^ 



«ftate, farm> lands, and preroifes, with the appurtenancQfi, 
unto the faid John Luteftring and Richard Oatley, (their 
heirs and affigns for ever, as tenants in common and not \ 



as joint-tenants. ) J/ii is inUnded to make the devi fees joint-' 
MraritSj the words of the devife are to be exoBlyfimifar tilt 
the beginning of the parenthefisy and then^ injtead of the 



words inferted between them^jay [and the furvivor of them, 

his heirs and affigns for ever, as joint- tenants^ and not as 

tenants in common.} And as to all the reft, refidue, andPevife of 

remainder of my real and copyhold eftates whatfoever, and ^ ttU^tp 

wherefoever the fame may be fituate, lying, and being, I 

4o Jiereby give, devife, and bequeath the ume to my faid 

ion, WiUiam Styles, to have and to hold the fame to my 

iaid f0n, William Styles, his heirs and affigns, for ever. 

In witnefs vriiereof I the faid Thomas Styles have, to this 

my laft will and teftament, fet and fubfcribed my hand and 

feal, the 20th day of March in the year of our Lord 1796, 

Signed, fealed^ publipiedy 

and declared by the faid 

tefiator, Thomas Styles, as r~T 

apdforhis lafl will and o*? 

teftament, in the prefence of THOMAS STYLES, c/i 8 
US', who, at. his rejttefty in p^ g^ 

hispfefence^andinthe^re- \ \ 

fence of each other, nave 
fubfcribed our names as 
witneffes thereto. 

John Wilkes* 

KICHARD RiGBV. 

Jonathan Wjld. 

If a duplicate, or othcf part of the will, is executed at 
the fame time, fay, " As wc have lijcewifc done to a dupli- 
^ cate of the above written will at the fame time." 

N. B. The wordsy ** To the faid Richard Fox, his heirs 
•« and affigns, for ever," are the plain andfmple words • 

which convey to a man the feefimple or entire property in 
freehold lands or hcufes^ without a pq/Jibility of dijpute or 
ndfunderjlanding^ 

By the words, " For and during the term of his natural 

" life, &c'^ an eftate is given to the fan, in the lands, for 

fo long as he fhall live, and by the words immediately fol-*' 

iowing, the lands are given, by an executory devife^ ta thi 

grand-daughter in fee, , 

L No, 
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No. VL 

M^puhlication of tke foregoing fPUf. 

WHEREAS fince the making and publUhiAg of tfict 
above taft will and teftacaeni <tf me the faid Tbotmiit 
Styles, I have purchafsd divtfs frediold lands, mcfiuagca^ 
tenements^ bereditanMnts, and premiCes,. fituate in the 
feveral counties of Hertford and Middicfex: Now I db, 
hereby repuUifli my £ud hft wilt and teiEament, and dor 
hereby declare that it is my deftre and intention^ that tkm 
U\i wiU and teftament (hall be good and valid, to aUr in* 
tents and ptirpo&s, as if the fanne had been this day origi*r 
oallymode and publifhed; any aA, deed, matter, or thfaig 
whatfoever> by me heretofore done, committed, or omitted^ 
to ^he contrary thereof in any wife notwitbftancKng. In 
witnefe whereof 1 have hereunto fet and fubfeiibed toy 
hand and feal, thiS' ift day of^May, in the year of out 
Lord 1796. 

SiGSED and feaied by the/aid 
; f^aioTy Thomas Styles^ in 
tneprefencc ofuSy mko^ at C*^ 

his rtqutfl^ in his prefencc^ g 2 

and in the prtftnct of each THOMAS STYLES, as 8 
other y have Jubftrioed our , ^ »ot 

namts as witnejjes to ike ^ i , T 

above republication 0/ his 
faid loft will and teJlaminU 

To be executed in the prefence of, and flgned by. three 
witneiTes, in the fame manner as the original will. 

"' ' No.VIL 

A Will of a Freehold Houfe and Furniture^ and a Vanel^ 
of Bequ/tfls of pecuniary andfpecifc Legacies. 

I^rcambie. IN THE KAMEOF GoD, Ambn^ I Jtne Mavrts, of 
the pariih of Saint Mary-Ic-bone, in the county of Mtddle- 
kxy fpinfter, being of found mbd, memory». and under* 
Handings DO make, publKh, and declare this my laft will 
and tefiament, in manner and form following* (that ia to^ 
fey) After payment of all my )uft dehtsr and funeral ex-^ 
pences, and the proving of this my will^ t give» devife, and* 
pequealh unto Richard HockfboW) of Seymour-ftreet, i» 
4 . ^ thy^ 



tkc faid pariA of Saint Mary-le-Bone, Efquire, ALL thAtDcvife of 
liiy frechoU houfe fituatc in Newmao-ftreet, and marked ^^^^''•'^P'** 

^ With No. ^5. togcAer with the ufeof the houfehold furni- J^r "fj^^^^ith 
t'ure with which the famfe is now furnilhed, for the term ofrtmaindtr ' 
his natural life, and frond and after the deceafe of the faid °^*'^> 
Hichard HockfboW) I give and bequeath the faid houfe, 
together with the faid h<Jufehold furniture, unto my brother, 
Robert MayriS) his heirs and affigns, for ever ; but it is 
my exprefs will and defirc, that the faid bequefts of the 
laid houfe and furniture as above-mentioned, (hall be fubjedft fubjea ti 
«everthelc/s. to the payment of one clear annuity or yearl)^ ^^« P»y™«ttt 
ihm of tw'enty pounds /?<:r annumj (which I hereby charge ^^j*"^"^^ 
on the laid mefluage and premifes, and the rents and profits per snnum/ 
thereof, and on the faid furniture) unto my dear mother, 
Fanny Mayris, for and during the term of her natural life, 
l^ayable haif-yearly, the firft payment to be made within fix 
tnonths after my deceafe: I al(b give unto my faid dearcif^o/va* 
mother die fum of ten pounds for mourning, to be paid "o«s p«ttn 
to her within one month after my deceafe : I alfo give unto "^^^g**^"]*^^' 
my (aid brother Robert Mayris the fub of fifty pourxls, togadesj^ ^' 
be paid to him within three months next after my deceafe: 
I alfo give unto my faid brother Robert Mayris the fum of 
ten pounds for mourning, to be paid .to him within one 
month after my deceafe, and to his wife Jane Mayris, two 
lilvertable-fpooAs; and to their fon Robert Mavris, two 
.filvcr goblets, gilt in the inlide, and n^y fmall gold Watch: 
J alfo give unto my brother Francis Slade Mayi-is, if living 
at the time of my deceafe, the fiim of ten pounds for 
mourning : alfg J give to my aunt Elizabeth Vickers a gold 
mournitig ring; alfo I etve unto Miry Eton, widow, of 
Tottenham-ftreet, the fum of ten pounds, to be paid unto 
her within the fpace of two months next after my deceafe ; 
alfo I give unto the faid Mary Eton, and Co her fon and 
daughter, each of them decent mourning : I alfo>give unto 
my executors hereafter named the fum of ten pounds, IN 
TRUST for WiJliam Eton, fon of the laid Mary Eton, 
for the purpofe of putting him apprentice to fuch trade or 
trades as my executors flball think moft proper for him, 

- as foon xs poflible after my deceafe : alfo I give unto Eli- 
zabeth Smith, who was lately under my care, two minia- 
ture' pidtures, one of which is fet round with diamonds, 
and the other in plain gold, in the ihape of a heart} and 
alfo a gold fouvenir, and gold chain necklace, all of which r 

lyings will be ibond in a fmall box with her name written 
I4 9 thg;eonfi 
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ttiereon: alfo I give unto the faid Richard Hock(boi0r» 
Efquire, my diamond rings^ ear-rings, pins, &r. together- 
alfo with my gold repeating watch, and gold chain belong- 
ing to the fame, my toothpick cafe, and two knives, two 
gold boxes, with fundry other valuable articles, which fe- 
veral things will be found in a fmall box, fealed up, with 
Ciftofre- his name written thereon i and as to all the reft, reiidue^ 
£diie. 2Lnd remainder of my eftate and ctkSts whatfoever or where- 
foever, I give, devife, and bequeath the fame, and every 
part thereof, unto the faid Richard Hockfbow, his execu- 
tors, adminiftrators, and afiigns, for ever, (ave and except 
my wearing apparel, which I requeft may be difpofed of 
as I do order and dire£t by the lift or paper writing in* 
Appoint- clofed in this my faid will : and laftly I do nominate, cpn- 
^^^'^^""ftitute, and appoint the faid Richard Hockft)ow, fole ex- 
ecutor of this my laft will and teftament; hereby revoking 
Revocation and making void all former or other will or wills by me 
.J^™"" heretofore nude, and do declare this to be my laft will and 
teftaqient. 

IN WITNESS whereof, I the faid Jane Mayris have 
hereunto fet my hand feal, this twentieth day of January, 
one thoufand feven htindred and ninety^three. 



Signed, fealed,! , , . ^^ MAYRTS. f ^ 



£^c. 



} • JANE MAYRIS, 



To h fgned by three witnejfes. ^ o 

No. VIII. * ' 

A Will of Freehold^ Copyholdy Leafehold, and Perfoncd 
EflatesYr-an Annuity is fecured to the Tejiator's tVife-, 
rrovijion made for any Child he might have by her^ and 
other Things as per Margin* 

pj-cjimblf. IN THE NAME OF GoD, Amen. I William Bowyer, 
of James-ftreet, Covent-Garden, in the county of Mid- 
dlefex, gentleman, being of found and difpoiing mind and 
memory, do make and publifh this my laft will and tefta- 
ment in manner following: firft and principally I commend 
my foul to Almighty God, and my body I defire may be 
decently interred at the difcretion of my executors herein- 
after named ; and as to fuch worldly eftate as God of his 
goodnefs hath beftowed upon me, I give and difpofe thereof 
Bevife of as follows ! ^that is to fay, I give and devife all my freehold 
ftecboid and^d copyhofd eftates^-whcrefoevcr fituatedy and which copy^ 

holds 



L- 



' . ' ^meHrnw bf miH$. 77 

tiolds have been duly furrendered to the uk of my will, copyhold 
unto Peter Sims, of Market-ftrect, May Fair, in the *^<5""^y ^j^^'^fj^^ 
of Middlefex, gentleman, and Samuel Pliilpot, of Ludgate-^p^^'j^^^^ , 
-ftreet, in the city of London, filver-fmith ; UPON THE after mea- 
TRUSTS neverthelefs, and to the intents and purpofesf^^^^* 
lierein-after declared of and concerning the fame, and ail nf^yjelilhoidaad 
•leafehold cftates, as well for lives as for years, t ogether other per- 
with all my perfonal eftate, of what nature pr kind loever, ^^^^^ ^^^te 
I likewife give, devife, and bequearh unto the faid PeterJ^^^^^^ 
Sims, and Samuel Philpot, and their heirs, executors, ad- <- 
miniftrators, and affigns refpeflively (according to the na- Upon trull 
^ure of the feveral eftates) upon the trulls neverthelpft,o"^<^^<^ 
•and to and for the feveral intents and purpofes hereinafter [herel>fm' 
cxpreffed and declared of and concerning the fame, ( that pay an an- 
is to fay) upon truft, by and out of the rents, ifTues, divi-n^ityof 
^ends, interefts, and profits of all my fald eftates, to p^J^^'^^J^ 
an annuity or yearly fum of two hundred 'pounds, clear of 
all taxes and dedudions whatfoever, into the proper hands 
•of my' dear wife Sarah Bpwyer, during her natural life, for 
her own proper ufe and benefit, in addrtion to all other 
f)rovifions made for her upon or previous to our intermar- 
riage; and alfo, by the ways and means aforefaid, to pay And jin a** 
one other annuity, or yearly fum of one hundred pounds, nuity of 
^clear of all taxes and dedudions whatfoever, into the pro-!?^'* ^^^ 
per hands, and for the fole and feparate ufe of my dear free from 
fifter Maty Norton, the wife of Mr. John Norton, durin*the controjsj 
her natural life, and fo as that the faid laft-m«ntioned an-?^^^^* 
unity, or any part thereof, (hall not be fubje(f]: or liable to 
the debts, engagements, management, controul, or difpo- 
iition of her prefent or any future huflband ; the faid an- 
nuities refpeflively to be paid and payable by half-yearly 
payments on the twenty-fifth day of March and the twenty- 
ninth day of September ih every year, by even and equal 
portions, the firft payment of the fame refpedively to begin 
-and be made on fuch of the faid days as fhall firft happen 
:rfter my deccafe; AND UPON FURTHER TRUST, Truft<.« 
that the faid Peter Sims and Samuel Philpot fhall and may^^^* 
retain the fum of fifty pounds each for their trouble irt^piSe"for 
-performing the ti:ufts of this my will: AND UPON their trou- 
THIS FURTHER TRUST, that they the faid Peter 5J*-^,^^^ 
Sims and Samuel Philpot, and the furvivors of them, his truftrthTt 
or their lieirs, executors, adminiftrators, or affigns, do and fald truftci* 
ftiall, at the end of one year next after my deceafe, if there ^""«^*^' ^^ 
(hall be any child or children of my body^by tb^bid Sarah 
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feffator's raj. wifc then living, convey, affign, and transfer, in fucb 
*^t"**'s manner as counfel Ihall advife, all the reft and refidue of 
wiSiin oil* "^y ^ceho^«l> copyhold, and.leafchold cftates, money in th© 
yen after fundsy and all other my pcrfonikl cftate and efteds, of what 
iis d«a*h. nature, or kind foever the fame may be (fiibjeiSi to and 

charged with the payment of the faid feveral annuities of 
, two hundred pounds and one hundred pounds as aforelaid^ 
* or fuch of them as (hall be then fubfifting) unto oiy eldeil: 

or only child, his or her heirs, executors, adminiftrators^ 
xr H* cKld. and affigns, abfolutely for ever; but in cafe there (hall not 

be any child living at the end of one year next after my 
Trttftces to decfeafe, then that they the faid truftees (hall and do con- 
S^^tothc ^^y> affign* and transfer, by fuch advice as afbrefaid, ^ 
youngeft Ton fuch reft and refidiie of my freehold, copyhold, and lead;- 
•f teftator'* hold eftatcs, money irt the funds, and all other my faid 
wtJ'^ perfonal eftate and efFefts, (fubjcft, and chargeable as 
thereout herein-bcfore is mentioned) unto the youngeft foa thea 
certain fums living of my uncle David Dormer,. of Enfield, in the county 
Ser^ ***** of Middlefex, Efquire, his heirs, executors, adminiftrators^ 
' . ^ and afligns, abfolutely for ever, fuch Con neverthelefs paying 

thereout, or to the fatisfadion of my faid truftees fecuring 

to be paid, unto each and every of his elder brothers the 
Appoint- fum of two thoufand five hundred pounds eachjt and I do 
■ttcnt^of eit- hereby conftitute and appoint my faid dear wifc Sarah 
'*'*^** Bowyer, the faid Peter Sims, and Samuel Philpot, cxecu^ 

trix and executors of this my laft will and teftament, hereby 
Rftvocitkm revoking and annulling ail former and other wills by me 
•f former at any time heretofore made; and my will is, and I do 
^*jjj^^^gj^ hereby di red that my iaid executors and truftees ftiall each 
to be a»- of them be anfwerable for their own feparate aAs and re.- 
, fwcrabie forccipts refpeftivcly only, and not the one of them for the 
cach^fthpf- *^^ ^^ receipts of the other of them, and that tliey fhall not 
a^ for acci'- be accountable for any lofs which ijiay happen in my eftatcs, 
^eiiutiofles.by the reafon of the failure of any iecuiitty or fecurities^ 

whereon the fante may depend, fo that the fame do not 

happen through any negligence or default of them the faid 
Authorised truftees, or either of them; and laftly^ I will atid dire6^ 
to retain that my fdid truftees do and may retain all the cofts^ 
^encc"' charges, aiid expences which they or either of them may 
pe CCS* fyftaiii in or about the execution of this my will, out of the 

eftates and effcfts hereby in them rcfpc<aively vefted. 
^ConclufioR. IN WITNESS whereof^ I the faid teftator have to this 

my laft will and teftamcni, contained in two ftieets of 

paper, to the firft iheet thereof fet my hand, and to the 
. fccond'and laft deet thereof my hand and feal, this tenth 

day 



day of November, in the year of our Lord Chrift one thou* 
land feven hundred and ntnety-one« 



SiGNBD, fealed, 1 WILLIAM BOW YER. ^ ? 

ta O 

To he Jignti by three witnitffis. 

No. IX.- 

JbireBions in a Willy that if by bad Debts er oth^rwife the 
\ Teft(Uor^s Efiate fhall become infufficicni to pay, Ckddrmi 
Legacies^ tity fioU Jujlain the Lofs equally. 

AND 'my will further is, that in cafe the faid fereral 
legacies or fums of two hundred pounds a-piece herein- 
before given and made payable to my faid three children in 
manner aforefaid, (hall by reafon or on account of any debt 
or debts due and owing, or which hereafter may grow due 
and owing to my peifonal eftate, or by any oth^r lofles, 
misfortunes, or means whatfoever my faid eftate (ball prove 
4Hr become infufEcient to^anfwer and pay to my faid three 
children, or any of them, their . refpediive full legacies of 
two hundred pounds a-piece, at the times and In the manner 
hereinbefore direded and appointed for payment thereof^ 
i![kzn and in fuch cafe I do hereby order, will, dire^l, and 
appoint, that all fuch lofTes or deticiencies fo happening ta 
my faid eftate, ftiall be borne and fuftained by all an3^ 
every my faid three children, who (hall then be entitled to 
the (aid legacies of two hundred pounds a-piece, and that 
in equal proportions, ftiare and fhare alike^ any thing in 
this my will contained to the contrary thereof in any wife 
j!iotwithftanding. 

No.X. 

A Devife of Tithes to a Truftee'^for the Augmentation q^ 

the lAxnng of the Vicar or Curate of &. 

lumj I give, devife, and bequeath unto my loving friend 
Jid. A.' of i &c. Efquire, and to his heirs and affigns for 
ever, all that my part, fliare, and portion of tithes, of what 
nature, kind or quality foever^ ifluing and payable to me 
out of three feveral farms, fituate and being in the pariflt 
ofi&€. And all other my tithes in the hundred of Ik 
af<H'e&idi upoa this fpec;ial tr^ftaad cgofidcACe. neverthe- 
.:»:.'.. ^ lefe, , 



" lefs^ tdat he the faid M. A. and his heirs, fliall and i<^ 
from time to time, and at all times hereafter, permit and 
fufFer the vicar or curate of the parifh of 5. for the time 
being, and his fucceflbrs for ever, vicars or curates of the 
faid parifn of iS. to receive and take the faid tithes^ P^rt,- 
ihare or portion of tithes to his and their own proper ufe, 
benefit and behoof for an augmentation, and for the better 
livelihood, provifion and maintenance of the faid vicar or* 
<turate^ and his fucceflbrs, vicars and curates of the faid 
parifh of S. for ever. 

No. XL 

A Jlfvi/i or Gift to W.' College^ Oxoriyfor the Education of 
one poor Scholar for ever* 

Ilem^ I gfve, devife and bequeath unto, the faid M, A 
and to his heirs and a Jigns for ever, all that my meffuage 
or tenement, farm, lands and hereditaments, fituate, (sc* 
upon this fpecial truft and confidence nevertheleCs, that he 
the faid M, A. and his heirs, fhall from time to time, and 
all times hereafter, permit and fufFcr the warden and fel- 
lows of W. college, in the ,u'niverfity of Oxford, for the 
' time being, '^nd their fucceffors forever, to receive and 
take the rents, iffbes and profits'^ thereof, which I direft 
and appoint fhall, from time to time, and at all times hercr 
after, be paid and allowed for and towards the maintenance 
and education of a poor fcholar of the faid college, 'for 
and during, and until fuch fcholar fhall be bachelor of 
art^, or ele»5led fellow of the houfe; and then to ahother 
poor fcholar to be ele£^ed and chofen, which fcholar flialt 
from time to time be nominated, ele(^ed and chofen by the 
warde and five feaior fellows of the faid college. 

No. XII. 

A D'i.viftof loool. to h applied in releajing poor Prifoners 
in the Fleet or ' > what Sort of Pnfonersare to be 

objeSs of it. 

AND I devife and will, that my executors herein after- 
named fhall, within four months after my dec'eafe, lay out 
and expend the fuih of looo/. in releafing and difcharging 
fuch poor prifoners who fhall be imprifoned at my deceafe, 

in the prifons of the Fleet, or , or one of them, fituate 

in the city of London, as my faid executors fhall think fit; 
my faid executprs teving a regard therein to fuch poor priv 

fonecs 



^ners. as have been fbher and induftrious> and are fo con* 
fined by reafon of loflfes and fliisforttfrfes,- and have not 
through idlenefe, drunfcenncfs, or dbbauch<[r/, fell into ' 
fiich condition ; provided neverthdeft> 4hzX if I in my fife- 
dm^^) after the dofte of this my wlH^ fll^H have a|ff)lfed or 
expcaded the fum of xoobf. for the difcharge of lucth poor 
prifoners, then my ftid exicutoi^'fliall be dhfcNrged front J 
the faid legacy of loooT. he^fcm hefdte given and bc-J 
queathed, and thr iame^fhallceafe i^^be void. ' 

No. XIII. 

J Will of Freehold Premjis^ viitk Provijion for fP^fe ant 
Children^ Bequcft of tegacie^^ and other Aifaiiefs. 

IN THB kWe oe-'^>OD, AkAcK. I Jdhn !W^t!K«- PnamUe* 
akrtj of the parifli of'S^^ Jameiy (NorkdnwoH, jn &e 
io^xity of Middlefeit, ftn-geon, being C^ffbuftdrtSod, mc^ 
riibtfy and imd^lkhting, pftliM W AUn^htviGodrfbrtte 
6Mti but cdhTiddt^hg i:he ttncepcainty pfitki^ Kfe^iPG ma^ 
iHis hiy lat wtH iNttt t4ifbill(iht. in maiMerand form fbUa«t#. n 

iiig, 'f that is to Xzf) '4ktt aVAt prindfiaHy Ircsommend jaf 
t^l tmo the hands X^'Alvnighty'O.odrandtniyllRidy Iddim 
niay'be dec^ikty liUvied dt ^ ^foretiM <if iny.^cactciBtGiB 
Keteih^ft^ n^hiedi iAid^ tf> rfty ^a^ and ef{«£l$if 4»ot& '^ , .^ 
^ atTd-ae#(bhil)'dfterfthd fub^ ^ -^ 

i§y jiift ifebts, fuiii^ifat 4e;ikpenee^, and the proving xtf.tHb ' 
Ik^win^ 1 d?(poid'tlle^e6f'in manner fo^^ ' ' ^ 

fkf} 1 GIVE and' beqt^e^ ufMomy dearly bekHrol m&^iva«Kl\^ 
Alice Wifea^e*: the film of one'hu^drM pmndb toMdrfinrwife. 
bito^ Me m ahd b^neft^^ aiidf.whi«fK i -xlirda i^ieJDi^ 
l^id^ !f6 "h^ %y my etttNhrtors herc»fi^ftcir namea^ ndtiihia > 
mif« mond^ He«f i^er my die^e^fi^/ ALSG IwIU m1 Wii«to]iai« 
dMfSF thiit niy'l»d '^ftl A^l te pmttititd ib haMre,tbe ^ »^ ^^ f»'- 
df 'iin^ny'fai^Aftter^, f]^^ linen,' and^ehtiiaysfitraMl diiivi^^oriifei ' 
^he ^nft of'her -AMarslMiftvai^d! thai: a» invflrntoiyiaand 
aee6imt-fHa]f'%^l!^loai of tbe-fetiteby my fiid exedtttttt^: 
mdHfrbib and ^ter th6 iceeik bf my'iiid^vrife, iI^GiMEtbentohe 
artd '4^queath ^th6>' faid fUwifttr^y *ltttc,' IkiknyMiocmmy^^^ 

tidied ^letw^n clftftfti, {hare >akt fliiare dil^. AND Tons. 
^HfikE^S, •*pofiJnq> ttlfrriage wiA myfald^ife I en^ J^«« 
*t^fea^into-a fcertara<b6fid ^^iiiftciMttttJii Anting, bdaii^gwrmiriL. 
ib^fk inx^x ifbo^t#e'e#ehti<^ dtty ttf 'Ji|noal;y nib tboufioidgWep tai4 



forthepay-ftven hundred and omety-^wo, wkereby the yearly fum of 
mentofis/.twenty five ^pdunds was fetjtlcd by mc and fecured to be 
SThb^lfe paid to her during the, term of her natural llfe^ in the event 
hereby be- ofc her furviv.ing me.j NOW, if my faid wife, Alice Wife- 
queathsher acre, do and & all, .within tjwo tnoni|hs next after my de- 
tnnamon ***^^» relinquiih and give up, aHl)Qr right, ,title, and in-, 
her giving tcreft^.of whaj:;|i2^Vir^ ^r Jpind foev^r, to fjje,,fald i)oind, and* 
upfiudbond,the money th^eby^f^^ured,, an^^^ever}^ pgrt thereof j AND, 
*"uWn"' ALSO do and' (hall releafe and give up all her right^ title; 
eWm'to ^^^ intereft, to her dower 9r;th^rd8 of, into, or out of my 
dower j 




■fiy^-thls mnV Will)" 

HEIlEBYTGIVErvjA'MD BBOJiKAffltl m9 ^i faid 

Alice, my wifie^-orte cle»f anawfe^.ot)yq|riyAim ofrON]^ 

HUNDRED.ANO .FIFTY .POlJKDfiii and ..whic.h l 

dkeft t6^be;pai(^ ^oilet bymy executprs.b^rein-aftcr n^ed, 

li^^eveii^uaVtierlyipaymentS' in.^very jfear, for and during 

4he term of ^ herunamiffal life; the firlt q^i^rt^rly P^yi^enl; to 

Vegin tand •.faoiiiadeu.^tj.the c^^^of, ^^reei;monthsaf^er mjf 

and charges dccttaft :i«rid'.{rd6. hereby chai(ge,aU n^y /re^h<^ld inefluages 

h« «*' or tenement^ Jauds, hereditagii^nts^ .aJwlj rq^ ^ftajtejvhai^ 

Ae w"^' fccvcijv '■ with ithc ^j^^ymep^ ofi i^lXmfi rAJ^Pjmy y^i]l 

mcnt. inddefire.furtheisiis^ tbatjif thft.fftid^npyitj^t^)? -yjcarly {^g^ 

^yf rf ONE HUNSBED ANJ3 FIE^fY. PQWDS, ,^ 

cafe^/d5ayanyipaft.there6f,.ihall- be behind laad fp?(9f^ 

tiS^fm^pBihiity^one d4y$'^nex(t ove^^ ,i^r^;^fj^.Jt'^^y.Pr^he;faid days 

./i>' nr- times Whet^oo *be. iajrDe;fPu^t;i tA i>e paid.a^ aforefaidi, 

^fteiog fitft lawftiUy:doiria«defi)} XfllBNj anrf ip %b(pafc, 

ahd ib dEtBii;^a$ th^.ia«^iibaU bp^^i^ ifi^a.^ ^ ^^y hf 

:i. iij^DiiV/laMrfultot andJar my.-fesd wifcx -AJigftaW^feacre, ^|.h#r 

•;^^ 3?,^]!; affiffHS, into aU ^adierery |By ifejA mw^ges,^ t^^net^i, 

i l^ii 1 Ji |«Wsy fieredttap»hts, • «nd , f^tM fmif^fi-^ sM%^: :^f - eftj^te^, 

land every ofit]|finiy:4ndi,^vef^+I}af^ij5hi?wol,;^ ehter^ ^^ 

:diAratn forjtli^ fai<i 3^eaf))f;^entjjcb^rgeii.or fum of,onq;bu^T 

vi y) nsJj a^l^ind ^t)^;pi>ili^(^Jran4 all^j%i3Sa5f5;thgfeol^ and thje dit- 

*f .j^^';i'^^^^ t)win arid th^Reifp^fl^ttO:^mppund, dptaji], 

*''' ^//i ^ V( ^ ^d jkeepi, mijtiloifti^Vfc^' .b0,.fi^li3j,.^i(|^an^, fatisfiied ^ 

..rrKfiifca, together will) ^1 cqft?,:ich?figpf; apd^e3^peric^§;,^tr 

ro^^ffwTi "^^^^98 fuc&.di^«eft)l px^M^i^jr^i^x^.Sdl . an*: djfprfe^.'yf 

srL'Vr'iTui^c faf4 diftrWi ai:9m^m\^^lf^^Jyp^wG^n lapdl^pr^^nd 

H^i (i3viabtftfia»ti4 :hv \'th»;r.p|)^e«.^) a*»Ji <ifeH%fa^9»of.f ii)^ch re^t 

jdObsttge, and arrears, and thQ j^pfts, charges, and e^^pences^ 

2 incident 



incident to the* recovery thereof, PROVIDED NE^Proyifcthat 
VERTHELESS, that if my faid wife fhall refuf^^ to ^^-'l'^'^^'];^ 
leafe, relinquifb, and give up the aforefaid annuity of ypf^ylo^^^ 
twenty -five pounds fo fecured as aforefaid, and all her claim and dower, 
thereto, as alfo her dower or thirds of and in my real eftate, ^^^ ^- 
wfthin the time herein-before by me limited and appointed J^^j^ ** 
for that purpofe, then, and in either of the faid cafes, I do 
hereby declare the bequeft of the faid yearly fum of ONE 
HUI^DRED AND FIFTY POUNDS Ihall be null 
and void to all intents and purpofes whatfoever, and (hall 
not take efFed, nor be paid or payable by virtue of this my 
will, any thing herein contained to the contrary thereof in 
any wife notwithftanding. ALSO I give aiKl bequeath Bequeft of 
unto my nephew, John Bent, of Chcapfide, JLpndon, vint- ^gac*«« ^ 
n^r, John Farmery, of the pariCh of Saint George, Bloomf-^[^^' ' 
biiry, in the county of Middlefex, brewer, and Henry ColU 
hurft, of Moorfields, In the faid county.of Middlefex, gen- 
tleman, my executors herein-after named, the fum of ten 
pounds each. LIKEWISE, I give, and bequeath to each Legacies to 
and every the child or children of my faid, nephew, JohnP®?^^^** 
Bent (lawfully begotten) that (hall be living at the time of^^ j^*^* 

, my deceafe, the fum of fifty pounds each. ALSO I givenicce. 
and bequeath unto, my niece, Sarah Worfley, daughter bf 
Thomas WorJfley, a^d' Phebe, his wife, of Coleman-ftreet, 

. in the city of London, the fum of fifty pounds. ALL theDcvifeof 

..reft, refidue, and remainder of my eftate, real and per- t^»c "fi^^Mc 
fbn?l, of what nature or kind foever and wherefoever, I^^.^'^JJ*^?^ 
give^ devife, and bequeath the fame,' and , everv part andtwofons, 
ttu-cel thereof, unto my two fons, James Wifeacre aiidfubjeato 
John Wifeacre, their heirs and aiSgns for ever, fliai'e and^^. ^"** "3* 
ihare alike, fubjeft to the faid rent charge of one hundred JJ^fe and the 
and fifty pounds a year during the life of my faid wife,' and legacies, 
alfo fubjciSl to the feveral legacies by this my will giveii 
and bequeathed. AND LASTLY, I do hereby nqml-Appoint- 

. iiate, conftitute, and appoint the faid Jphn Bent, John ro«»t«f«- 
Farmery, and Henry Colthurft, executprs of this my ^&^^^ 
will and teftament, hereby revoking' aiid making void all ©f former 
former and other willsf by me at any time heretofoire vUlst 
made, and declare th^s to be my laft will and teftini^it. 
tS. WITNESS whereof 1 the faid teftatoi- have to this 

'my laft will and teftame;nt. contained in three fheets .of 

^.paj)er,.tQ the firfi two flieets thereof fet my h^rid, and | to 

ibis, tlurd my hand and Teal, this fixth day of Auguft, im 

. -M 2 . :^ .■ ■ • the 



t%e year of our Lord one tlioufan'd feven ftundrrd ami 
eighty-five. 



Signed. fealed.l JOHN WISEACRE; ^f 

\ZfC» J t£> Q 

Tq hejfficd iiy three mlfte£t$. *' 



No. XIV, 

A mil, demji^ fr$^koU andlMjthM EJldUs tQ his WU$ 
far Life^ m4 ^H^wiads to his J^r other in Fee^and ctthcr 
MMkrs4 

tx^iaik. IK TftE NAAfE (Sf GcJD, Amev. I Henry Wflindt,' 

of BerWlcl-fffeet, Whitechapel, in the county df JUM^* 

lex, ferewer, teitig weik in body, bcft found of mni^ mc- 

meiry, an4 underftanding, DO rtiake thfs my laft wm ^ti 

' feftamerit,' in nfanner and form following, (that rs to fey} 

*^!;?^^f^" J dcf»r6 to be dccentfy rfiterred at the dfferetion (tf my ek- 

^ ^ P^^* ccdtors hdrein-aftcr nattied, tfrtd ftiat my debts and funeral 

cxpence^ may be j>aid as foon as convenient after my dfe- 

' cea(e ; I give artd, fcequeaith unto liiy nephew, Jimrj 

Webfter, thd fufn pf twenty pounds <n bwfd money, to 

ie paid by ifily (aM executors withfn ottc month after my 

deeeafe, and to thy fileiids Mr. arrf Mrs, ' Rrchardfon, 0ft« 

Oifto^ gitirieaa-piece for rinj^s: ALSO I give and devHi? tinto 

^^ ^ itiy dear ^ife Mary, AH thofe my tht^e freehold meflbages 

^cehoUs to ^^ fen^ritnts s^nd pi^mifes, fituate' in Befwiick-ftree^ jffbfc. 

^i^fer lift, laid, TO ftOLt) to' her and her affignsf for and durbiffi 

^^^ . her natural life ; and after her deceafe I give arrd dcwe 

* ^g l^j^g yj^jQ jj^y brother, Ed^arard Wilmot, bis heirj and 

*The like of affigns foT ever : Alfo I give and beqaeath unto my faid 

a]«afchold. y^\^ all thofe thy feafebold pifemiles it) Berwtck-ftreet 

aforefatd, whereiif atid whereoii I carry and tranfa£l my bu« 

, vfiitefe, tot andiiufirig the term which at the time ct thy 

de6eafe ttiall be to cortic therein, if the fltaH fo lottgltvt v 

and aft€r her deceafe I give and bequea^i the feme tirtjt& 

my feid brother, Edward Wilmot^ his'exe^utorSi aA«5iii- 

'Orators, and affigns, for the refidue of the feid term; bitf 

- if my fald brother Edward (hall die in the fife-time of my 

faid wife, then I give, dcvife, and bequEt«ath the feid pre- 

^ mi(e9^ as well freehold as leafehold, unto my faid wife, h^ 

'"i^irs^ executors, adraUiillraton, and zSigtp ^abfoldltcJyj 

Jind my will and deftre ]$, tl^t P/ ^ bntfb^ Edward 



'Wjbndt Audi be and heGome a co-paitner nidi i^r Md 
wife ift my faid bufinefs cf a krcWcr, fat paytng^o tnj Bii 
wifc a reafonable ^cat for tbc fpastowus at tkt bnewhoufe 
which ^er ihall occupy, and one anoicfy q£ the utftnfiia ii| 
wade, and hevfes ufed thereiB^ acttordnig to an affracfe* 
Hienc to be hvAy laade, iucb moiety to be paid by tny £ud 
bioAer frooi tinie to duie, as lie coavenioEitfy icafi. AND Oih •fnir^ 
as to all die reft and refiiue of my cftate mi efibfis, ef^^* 
w)i9C mature or kind (bever, and whcrefiieTer> I gbecr de- 
vife, and bequeath the fame :u«ito my bid wife> lier hem, 
executors, adminiftrators, and alfifn^ for ererj and L 4o Appoint- 
hereby nominate and appoint my faid wifey ai^d oiyTaid"""^®^*^^ 
brother Edward Wilmot, executrix and eauDCutoTy eft this ^^''^''' 
my will, hereby revoking all foroMr aadcAcr wiUs hf me 
at sMf time her^fore made, and decboe tbis* tp be my 
4>idy lafl will and teftament. 

IN WITNESS whereof I the £ud tfiftat£r , Hoarir Wil- Witucft^ 
mot^ have to this my laft will and tcftaafieiit fet my band 
and feal, the fifth day of April, in ibe year^of oigr hosd one 
thoufand feven hundred and eighty-four. 

r I 
Signed, fealed,! HENRY WILMOT. ^? 

T9 be Jigntd by three witnejfcs. 



No. XV. 
Form of a CodictL 

Altbot^gh h a Codicil any Bequejls or DifpqKtiom ^a WVl 
may be aUered, new Legacies gineuy ana ptker Exeaitars 
appointed in ike Room of thqfe named in ike Wilfj jet 
where the /fUeration is of con/derable Importance^ it is 
muck better to make a new WiU\ which is akmns kfs 
iiabie tojuhicim or mifnterpretatioru Ifaaiiy rmMfiate 
is difpotedofby t^e Codicil^ it mufi^ 4s Welt as $ Wvit^ be 
)^tyiedby three Witnejfes. 

WHEREAS I Richard Raymood^ <if ffcefeHreet, 
London, Irnen-draper, have made and duly exceiiled my 
4ail win and ttftament in writii^ bearing datjs tfaie a^th 
day of March, 1783) mw I do berdiy 4echire Aisiprcfent 
writing toibe a codicil td «iy &id wiU> and 1 do dkeft iii« 
fanie tbbe annexed tbefeto, aad to fae^akm tajpaxt thune- 
•f I and I do five aod bequeath tg my fon^ Bich»rd Rayw 

mond. 



t6 ^ttaMtta ii£ miug, 

monii in my (aid will namedi the further fum of 20€^/. hi 
addition to what i have givea him in and by my faid will : 
And whereas I did in and by my (kid will, give and bequeath 
unto John Fenn, tht fiim of loo/. now I do hereby revoke 
the iaid legacy, and do -give unto hitn> the faid John Fenn, 
the fum of icl. .and no more; and I do hereby ratify and 
' • confirm my faid will, in aH the other particulars thereof. 
la witnefs whereof I the faid Richard Raymond have, to 
diis codicil, fet my hand and feal> this i6th day.pf Augiifl) 
.in the year of our Lord 1795. 
Si&KBDj Jia/edj pui- - . 

lifludyanddeclajed'ihy 

the Jiiid Ufiator'i Ri- r^ 

ttiard Raymond^ as ' 3"? 

and for a codicily to RICHARD RAYMOND, w 8 

%e annexed to his loft S. o 

• 4LDUiandtcAament^and \ T 

to he taken as part 

iherdofyinthcprejence 

of us. 

Two witnefles. 

' NaXVL 
A Codicil^ whereby a Will is altered^ and new. Legacies given*^ 

WHEREAS I John Manning, of Fleet- ftreet, in the 
city of London, hofier, have made and duly executed my 
laft will and teftament in writing, bearing date the 4th day 
of September, 17S7, and thereby given and bequeathed 
the fum of 200/. unto Thomas Mun : Nqw, I do hereby 
revoke and make void the faid leg^y of 200/. fo given and 
beoueathed by my faid will unto the faid Thomas Mun, 
and do give and bequeath the faid fum of 200/. unto Jdmes 
iFrahks^of Cheapfide, London, habcrda(her5 ALSO, 1 dp 
tevoke and make void the. two feveral legacies of 100/. 
at-piece, given and bequeathed by my faid will unto Chrif- 
topher Ham and William Ham, and do give Und bequeath 
unto the faid Chriftopher Ham aind Williaim Ham the fum 
of 40/. a-piece, and no m6re : AND I do heircby give and 
bequeath unto Ridhard Win, of Fo(ler-lane, London, cord- 
wainer, th^ fum of 120/. And I do ordainrand declare %his 
' pfef^nt Writing to be a codicil to. my faid will, and that the 
' lame ftall' hb annexed thereto> and taken at, part tberepf^ 
and do 'Qoniirm my iaid wU op every garticuliir thereof that 

""• '• i'" • t, ' . ' ■ . '...••' ,. . IS 

y •" . • • • <# • • 



l|0retei>ertt!S of mill^. *f^ 

is not hereby altered or revoked: IN WITNESS whereof 
I have to this codicil fet my hand and feal the . day of . 
in the year of our Lord 17 . •" * \ 

SiG^^r>^feaUd^declaredyand ' ' ' ^ 

pubtijhed, by the faid John ' *" ' §"? 

Manning', as and for a co- JOHN "MANNING, co 8 
dicil to be annexed to his ~ 2 o 



' lafl will ani teHament^ and 
lo he taken as part thereof i : . > 

in the pretence of ' ' 

Two witni&fles. .. ' 

:>" No^XVIL . :_.; 

« 

A Nuncupative Will. » • 

^KS: LAST .WILL of Thomas Mors,; hte bf 1lude» 
lane, in the city of London, gentleman, deceafed, defctareij 
V)y,him, by words of mouth the 4th day of November >' ^7^5^ 
iHere'infeyt the words as fpoken by the deceafed^ arid con* 
Mde thus:^ Thofe were the wbids fpoken by thefaid dc- 
ceajfed Thomas Mors, in the prefence of us who have here- 
iintb fiiBferjbed our names as.witneffes thereof, tbi^ 
^dayot. ' ly . y • \ ' ;•"'•;' ' 

Thr^e witheffes* i ' . * ', 

r . ,;*f? ••'•! .-••)•■. . i . ■ . . •' 

,n:,::.-./ , 'y'- JMo. XVIII. ' ' ' ' '-•••• 

Form cf^an Inventory to be exhibited by the Executor or 
Adnanlftrator of the Goods and perjonal Eflate of the 
deceafed^ purfuant to t^B^fhati^^ and Bond entered into at 
the Time of obtaining Pv^obate j^r Adm^iftration. 

: ^ Aj, TRyE and perfefl: invc;ntory of all the goods, c]|iat- 
tdsj ware's,^ and mercharidijztij'as well mpveablfe .as not 
moveable, and other perfetlaT eftate and efFo&s cif John 
Doe, late of the parifli of, -^^-U-^, 'in the^'Vounty • of 




. The ^ puVfe rind ; weirli^^ .'appaf el of the fricl dei:"^ '■\. 

.Qiafed - - - , . . .; •- - 'j^^ q o 
JS'Oq/." 3 per^ceiA.' c^^ ' 

- the books of tbeiB^t of England, in the name. ^ ' • 
"oftfe faid deceafed, at ^;4k- . '. ' - • lio ik o 



130 15 o 
Horfcs 



Brought forward, 130 15 a 

Horfes atul harnefs • - - • - 36 o o 

Homed catde, vi^. 2 cows and g oxen » 40 o o 

40 Sleep - - -. - - -go 00 
Ao Swine i.---^- 500 

Poiritry - - . - - - • a 8 o 

Corn growing at the time of his death * ip o o 

Ray and corn in his ftables and outhoufes * i6 o o 
Ploughs, carts, waggons, and other implomenxs of 

hufbandry - - - . • - 23 15 o 

plate, houfehold goods, and furniture • - jO o o 
One leafe for 21 years, froRi Lacfy^ay, 1779, of 
the houfe in which Ih^^ce^ed cehded at the 

time -of his death - • - « ao- -o o 
$Lent in arrear^ due to the (aid deceafed at the 
time of his death, from the tenants ot fundry 

hou&s, fituate (&c. defcribing them) - 35 ^©.^ 

Other d^>ts due to the deceafed » - 136 ig 6 

,, ,: Tof^if -.^^.va; i5 q 

Other debts due to the deceafed, but fuppofed to' 
be irrecoverable^ - - - . -' - . 5^ ^ 6 
Debts owing by the deceafed ly^l' ios, 
Appraifed by us th4^da9F.andr}ffear above written, 

John Denn, 
RrcH/wRD f^im. ]'• ^ 

jrf rnore formal Intfeniory, 

A TRUE J plain, perfe*5l, and particular iilveilto^y of 
all and fmgular the goods^ chattels, and crecfits of A, B. 
late of the p^irifli oF St. Auguftine, Loiidan, deceafed, 
which fince the dcceafed's death have any ways corfie to 
the han£3fi^ pofleffionj or knowledge of C. D> \^idQw, fhe 
relict and fok executrix named in the Uft will aiKi tefta- 
ment of the faiJ deceafed^ and were {^en^ taken, v^alued, 
and appraifed on the thirteenth day of 0*Sober, 179,51 by 
I. Ci fworn appralfer, and are as follows : (to wit) f&irg 
ftdie ike particular ropmu »^^ tkejurniiure inedclUicQ.) 

Alfo tt)is 'exhibitant doth declare, that: tlie Md^ing 
goods, viz^ one table, one dhow qhairr ©c ^erc ajpprilfed 
'arttffollto X. Y, for tbefuta of ' ' . 

Alfo 



Alfi). this exhibitant doth declare, that there was due, 
and owing to the deceafed, at the time of his death, for 
^oods fold and delivered, the following funis, whi^h have 
ixnce been received by this exhibitant, and are as follows : 
(to wit.) 

Alfo this exhibitant doth declare, that the faid deceafed 
Mras, at the time of his death, intitled in an equitable in-^ 
Hereft in a leafe granted for a certaiil term of years, of his 
late dwelling-houfe, fituate in Dodors Commons, London, 
"vdiich leafe was granted to R. L and by him affigned over 
to G. M. and intended to be a fecurity for the principal 
fum of 300/. wJUch the faid G. M. advanced for the ifaid 
leafe, towards which the faid deceafed afterwards, paid 50/. 
and that the (ame hath, fince the deceafed's death, been 
affigned over to S. D. for the fum of 400/. fo that after 
deducing the faid principal fum of 250/. then remaining 
due, and the fum of loL for intereft due thereon, there 
remained the fum of 140/. which was paid into the hands 
of S. Y. who infifts on retaining the &me towards dif- 
charging the principal a^d intereft. now remaining due on 
bond! ' 

Alfo this exhibitant doth declare, that there were due 
and owing to the deceafed, at the time of his death, from 
the government, certain monies for drawbacks, but how 
n^uch, this exhibitant canijot fet forth. 

Alfo this exhibitant do^ declare, that the debts follow- 
ing appear upon the faid deceafed's books of accompt to 
have been due, and owing to the faid deceafed, at the 
time of his dpath, which this exhibitant believes to be 
defperate and irrecoverable; and therefore protefts againft 
being charged therewith, or any part thereof. 

Alfo this exhibitant doth declare, that the following 
debts appear upon the deceafed's books of accompt, to be 
due and owing to the faid deceafed, at the time of his death, 
' but no part thereof has been received by this exhibitant^ 
and that there appears to be accounts depending with many r 

of the perfons on whom the faid debts are charged, and 
fopie other of the faid perfons alledge, that the fame is not • ♦ 
due> but if this exhibitant (hall hereafter receive thp fame^ 
or any part thereof, {he will charge herfelf therewith 5 till 
then, protefts againft being charged with th^ fame, or any ^ 

pjyt thereof, and are as follows:, (to wit.) '* 

Laftly, this e;xhibitant doth declare, that no goods, chat- 
tels, or credits of or belonging to the cftatjp of the faid 
N . deceafed. 



^o 'jptttthttit0 tit wAiii* - 

rfectated, hath at ^rw titflft ftnce his death,' eottie ta her 
handS) poffi^Bpii, or knowledge, (ave and exempt whit a^e 
tontatned in the ateregolftg inverttory; but that' if at ady 
time hereafter, any other gciods, chattels, or credits of ot 
belonging to the eftate and efFe£ts of the faid deceafedy 
Aiall come to her hands, pofleiilon or knowledge, (he will 
be ready and willing to charge herfelf therewith^ aftd fet 
forthr the i&me when thereto legally called* C. 0. 

Deeiaratian A dedatftiiott, ihftead 6f i trtie, pfelfty pcrfett, dnd paf- 
i"^"2^^*"ticylar inventory 6f all and fingular the goods, chattels, . 
. inventory. ^^^ ^^^^j^^ ^^ ^ j^ j^^^ ^^^ belonging to his tlii]ttty% 

Ihip Jupiter, in the pay df his ihajefty*s navy, decealed, 
which, fince his death, have any Wajrs toffie to the'hahds, 
poffeflion, 6t knowledge of C. t>^ Iplnftef, the ^unt, and 
curatrix or guardian, lawfully affighed to C. B. and D. fi. 
Ipihftelrs, ftlirtofs, the natural and lawful children, ahd re- 
irduary legatees fubftitiited in the Ia(t wtU and teftament 
of the faid deceafed— -Follow (tb wit) 

Firft, this declarant faith, that the fald Aceafed in^^i 
feaman belonging ito his .majefty's fhip Jupiter, and that 
fhe hath been inforrtied, and vefllv believes, tfet the ftim 
of ^p/. is due, and owing to the eftate of the laid deceafed, 
fdr wages for his fei"vice ort board the faid fhip. 

Laftly, this declarant faith, .that no gOOds, chattels, 0^ 
Credits of the faici deceafed, Other than what are ftt fdrth 
in the foregoihg declaration, have, at any tirfie fince hiS 
death, cbme to the hands, poffeffion, or knowledge Of thi^ 
» declai'aritj but if at any tinie hereafter any other Khali 
come to her hands, polfeiRon, or knowledge, fhe Will b6 
ready and willing to fet foVth the fame. C. D. * 

- No. XX. 

. Fonn of af- 1 A. fi. do fiJeitinly, fihcerely, and ttuly affirm and de^ 

^cSfak^r ?o^'^^^* ^^^^ ^ ^^ ^^"^ ^f the diflenters frdrh thtf chtirch oF 

bewroJon*£^gl^«^^i comnionly calkd Qyakcrs; that I am the exe-. 

the back of tutor Within named ; that 1 will fiiithftrUy execute the 

the will, ^tci^^ by paying firft the juft debts, and then the legacies, 

as fara^ the eflfedte will extehd^ and the law'charge me ; 

and I alfo afirm and declare, that I will bring ina true and 

' perfe<a invintory and account tefpefting the deceafed's 

^ efFedte, When 1 Ihall b^ by laW required; and that the 

go6ds^ 



ffiOfitj dittt«U, and cnedits of die fitU ; tcftatoTi do Mi 
amount in value to the fum of £• 

' Same day •> , ' 

Jke above named A. bA a |2 

made the above aj^r- \ r* ^^ 

matiotiy or declaration,) 

Before me, C. D». ^lurrog^te. 

M If liicr^ihould appear any obUterations or intftrliiiiaeiont 
in tke will, it wilt be neceflary diat an affidavit (hould 
be made as to the (ame. This affidavit mutt be an^ 
nexed to the will, and a copy engrofTed, under, the trah- 
fcript before directed, to be made on parchment, ^nd is to 
the following cffeft; ^ • " 

No. XXL 

stolk of November^ ^795* ' ' 

Appeared perfonally, A. B. of the pariih of St. Saviour, Affidavit as 
fiouthwark, in the county of Surrey, gentleman, and being tp obiitera. 
fyorn on Ae holy Evangelifts to depofe the truth, made*'®^^?"^"^' 
e^lk as follows: That he knew, and was well acquainted'" '°*^**"* 
with CD. late of Snow-hil]» in the parifli of St. Se- 
pulchre, London, deceafed^ tha( being upon a vifit at the 
decei&d's houii?, fome time in the latter end of the year 
1795, but ^e particular day he cannot fet fortb) the de- 
^Sfeafed, having an intention of making his will, did give 
direSions to E. F. then in company, for that purpofe, whb 
accordingly drew the fame, in the prefence of him the de- 
ponent, and in the prefence of the laid deceafed. And the 
deponent fiiith. That the (aid will was then read over to 
the faid deceafed, by the faid £. F. who defired the deceafed 
to fubfcribe his nahie thereto, which he then did, and de- 
livered the fame, as and^for his lafl: will and teftament, in 
the prefence of him the deponent, and in the prefence of 
the (aid £. F. and did requeft the deponent, ajtid the faid 
£. F. to fet and fubfcribe their names thereto, as mu 
neiTes to the faid will, in manner as therein appear?. And 
the faid deponent laftly faith. That he verily and in his 
confcience believes the obliteration on th^ tenth line 'of 
the ifirft (heet of the (aid will, apd the interliniation of the 
wo^ds on the fecond 0ieet of 

N a the . 



too ^mt^trntdmui^, 

the faid will, appearing to be made, were made before the. 

execution thereof by die faid C. jD. - 

Same day the /aid A. B. was 1 , 

didy [worn to the truth oj^ A. B, 

this c^davit^ J i 

Before m^, W. W, Surrogate. 

Inftances frequently happening that perfons have wrote 
the whole will with toeir own hand, and died without hav- 
ing the fame witneiTed, it is then neceiTary an affidavit as 
to the hand-writing Ibould be made by two perfons. \ 
copy of this affidavit flioulcl be engrofled under tlie tran-. 
icriptof the willy and is to the following eiFed: 

No. XXII. 
CO/A of November^ ^795- 
^**^»^ » Appeared perfonally A. B. of Show-hill, in the parifli of 
writiflg." St. Sepulchre, London, gentleman, and C. D. (wife of 
E. F.) of Oxford-ftreet, in the parifli of St. ^ary-Ie^bone, 
in the county of Middiefex, and being feverally fworn on 
the holy Evangelifts to depofe the truth, made oath, each 
for tbemfelves, as follows : That they knew and were well 
acquainted with G. H. formerly of the parifli of St. Mary* 
le-bone, in the county of Middiefex, but late of the ifland 
of Jamaica, in the Weft-Indies, for feveral yedrs before 
his death, which happened fome time iince; alfo with his. 
inanner and charaAer of hand- writing, having 'often feen' 
him write, and write and fubfcribe his name, and having 
now ci^efuUy viewed and perufed the paper writing here-: 
unto annexed, purporting to be and contain the laft will 
and teftament of the faid G. H. deceafed, beginning thus: 
** In the name of God, Amen, I G. H. of the ifland o£ 
" Jamaica, in the Weft-Indies, being found in body, and ' 
** of perfe£l mind and memory;" and ending thus, « In 
** witnefs whereof I have hereunto fet my hand, this 20th 
•* day of OSober, in the year of our Lord, 17931" do fay 
that they verily and in their confciences believe the whole 
body, feries and contents of the faid will, to be all of the 
proper hand-writing of the faid deceafed. 
Same day the faid A* B. and \ 

CD. were duly fworn to\ A. B, 

the truth of the aforegoing j CD,, 

affidavit^ J 

Before me, W,W, Surrogate* 

Power 



• No.xxra. 

fowet of an Attorney to procure Adminifiration. 

Whereas I. D. late of the parifh of St. Giles in the Power of 

Fields, in the county of Middlefex, gentleman, de- «tton»cy ^ 

ccafed, departed this life fome time lince inteftate, ^^^^J^ 

leaving behind behind him P. D. his lawful widow 

and rdi£ty and only perfon intitled to letters of admi- 

niftration of all and lingular the goods, chattelSji and 

credits of the faid deceafed. 
» 

NOW know all men by thefe prefents, that I the faid 
B. D. widow, for divers good caufes and confiderations me 
hereunto efpecially moving, do nominate, conftttute, and 
appoint my good friend A. B; of Snow-hill, in the parifli 
of St. Sepulchre, London, my true and lawful attorney for 
rtie, and in my name to appear before the Right Worfhipful 
Sir William Wynne,' knight, doflior of laws, mafter keeper, 
or commiffary of the prerogative court of Canterbury, law- 
fully conftituted his furrogate, or fome other competent 
Mkt^ in this behalf for me,^ and in my n^me to pr^y and 
^Rcure letters of adminiilration of all and Angular the > 
goods, chattels, and credits of the faid deceafed, to be com« 
mitted and granted to him for my ufe and benefit; and 
when fuch letters of admlniftration are fo had, for me, and 
in my name, to afk, demand, fiie for, recover, and receive, 
of and from all and every perfon or perfons whomfoever, 
all fuch debts, dues, and efFe£ts, as fhall be any ways due, 
owing, or belonging to the eflate and effefts of the laid 
deceafed, and for me and in my name to give quittances,, 
releafes, and difcharges in law for the fame; and further, 
to do and perform every other aft, matter, pr thing necef:^ 
fary to be done and performed on my part and behalf^ 
hereby promifing to ratify and confirm all and whatfbever 
my faid attorney fhall lawfully do, or caufe to be done in 
the . premifes, by virtue of thefe prefents. In witnefs 
whereof I have hereunto fet my hand and feat, this 
day of in the year of our Lord' 1796. 

liveredy (being frfi I P n ?* ? 

• dulyjlampedj in.the\ ^- ^- inl 

pre fence oj J i- o 

E. Y. m 



t<u ^m^tnt$$gmiHf* 



fii 



No. XXIV. 
The Farm of a Seaman's Will and P§wer^ 

INf THE HAME OF Gt>D^ Amen. I Rpbeit Bennet, 
belonging to his aiajefty*s fbip Liverpool, and now reading 
in Little Argyle-ftrect, Oxford-ftreet, in the county of 
Middlefexi b^ing in good Health, and of fopnd difppling 
mind* but coriteoipUting the danger$ of the feas, ana other 
uncertainties incident to this tr^nfitory life, do, for the 
avoiding controverfies after my deceafe, majpe, publilb, and 
declare this mv laft will and teftament in manner following, 
(that h i<> i%yS Arft s^nd priocipajly I rQCoiDini^dd my foul 
t0 God who gav^ it, and my body I <:9minit tQ the car* 
-or fea* m it (hajl pleafe God to order; and a^ for and coo-p 
crrning all my worldly eftate, I give, bequeath, and difpof^ 
(hereof as follows, (that \s to (ay) As t<^ 9JI wages, fum 
and fums of isboney, lands, t^n^oi^nts, goods, chattds,^ii:ait» 
and d9Fe(^s whatfoever, which (hall b« in any way A^t^ 
owing, or belonging unto m9 at the time of my decfafe, I 
do give, devife, and bequeath the (ame untp my d«af mP^* 
iher, Catherine Beonet, her ntfcutiors and adfniiiIftraM|^ 
and I do hereby nominate and appoint my faid mother vm 
executrix of this my laft will and teftament, hereby re*r 
Yoking all former and other wills and teftaments by oae At 
;iny time heretofore made* 

IN WITNESS whereof I have hereunto frt my band 
and ieal, this fixch day of December, is the year of ouj; 
Lord one.thoufand feven hundred and ninety- &ve. 

SiGSED^Jealedi publtjhedy and declared^ 
in the preftnce of usy 



air.?'}"*"^"-^ 



FINIS. 
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